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P   R   O   C   E   E   D   I   N  G   S

                LAWRENCE H. LESSARD

     being properly identified and sworn, testified

     as follows in answer to direct interrogatories

     By Mr. Sartini:

Q. Good morning.  My name is Tom Sartini and

     I represent Michael Bush.

          Please state your full name for the

     record.

A. Lawrence Henry Lessard.

Q. Mr. Lessard, my job today is to ask you

     questions giving rise to the claimed disputes.

     The questions are intended to gather

     information.

          Your job is to answer those questions

     as completely and as honestly as you can

     to the best of your ability.

          If you have difficulty understanding

       any of my questions, please tell me, and I

       will clarify or rephrase the question.  If

       you do not ask me to rephrase the question,

       then I will presume that you have understood

     the question, is that agreed?

A. Yes.
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Q. Okay.  Please answer all questions with a

     verbal response.  It is difficult for the

     reporter to record unspoken responses such as

     an mm-hmm or a nod of the head.

          Please wait until I have finished asking

       the question before beginning your answer.

       Even if you think you know what I'm asking,

       it is important to hear the question in full

       before responding.  It also makes it easier

     for the reporter.

          When I refer to "you," this also refers

to ARE in this deposition, is that agreed?

A. Can you explain that, please?

Q. Well, this deposition is a corporate deposition

of ARE.  You are the deponent being assigned

     to appear on behalf of the corporation today,

     correct?

A. Yes.

Q. So, if I refer -- if I say "you," you and

ARE are interchangeable for purposes of the

     deposition, is that understood?

A. Yes.

Q. Thank you. If you need to take a break at

     any time for any reason, to use the men's
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8

       room, to confer with your attorney, please

     say so, and we'll be happy to accommodate

     you.

A. Yes.

Q. Since we're doing this deposition via video,

     all participants are on camera while this

     deposition is in session.  Therefore, all

     cell phones needs to be off.

          No texting.  No passing of any notes.

     Nobody else in the room but the attorneys

and the deponent.  No recording of the Zoom

     depo by anyone other than the court reporter.

     There will be no video recording.  There will

     be no private chats.

          Is that understood, sir?

A. Yes.

Q. Great.  Do you have any questions before we

     get started?

A. Not that occur to me now.

Q. Okay.  Have you seen the Renotice of Deposition,

     sir, for today's deposition?

A. Dated when?

Q. It was the last version.  It was served at

the schedule of topics.  It should be up in
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     front of your screen at this point, sir.

          Do you see that?

A. I do.

Q. Okay.  You have been designate by Achieve to

     respond to these questions or to my questions

     today, correct?

A. Yes.

Q. Okay.  And that's with regard to each item

     listed on the schedule?

A. I believe so.

Q. Okay.  Are there any items on the schedule

     to which you are not designated to answer

     for today to your knowledge?

A. I would have to review the schedule.

Q. Did you review the schedule before today's

     deposition, sir?

A. I discussed the schedule with my attorney

     sometime in the last several weeks.

Q. Okay.  I don't want to get into attorney/client

     privilege, but I guess my question is a

     little different.

          Did you actually review the schedule

     before today's deposition?

A. I reviewed the schedule with my attorney
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     sometime during the last several weeks.

Q. Okay.  Mr. Lessard, have you taken any

     medications in the last 24 hours that may

     inhibit your ability to understand my questions?

A. No.

Q. Or inhibit your memory in any way?

A. I don't believe so.

Q. Have you ever been deposed before?

A. Achieve Renewable Energy has not been deposed

     before.

Q. How about you personally, have you personally

     been deposed before?

A. I have.

Q. How many times?

A. A couple.  I don't recall precisely.

Q. Do you recall the last time you were deposed?

A. Personally?

Q. Yes.

A. I believe so.

Q. When was that, sir?

A. Perhaps five years ago.

Q. What was the nature of the dispute, if you

     recall?

A. There was a -- it was a personal matter.
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Q. What courthouse was it in, do you recall?

A. The deposition was not in a courthouse.

Q. Let me rephrase the question, sir.

          The case that gave rise to the

     deposition, where was that case filed,

     sir?

A. I don't recall.

Q. Was it in Massachusetts?

A. Yes.

Q. Was it in a state court or a federal court?

A. State.

Q. If you had to ask somebody as to what

 courthouse that was in or review a document,

     what would you do to find out where that

     particular case was located?

A. I don't understand your question.

Q. If you had to find out where that case was

     filed, what would you do to find out?

A. I don't know the process for evaluating --

     for finding cases.

Q. Well, if you had to ask somebody where the

     case was located, is there somebody you

     could ask?

A. I could ask counsel.
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Q. Mr. Jefford, is that who you're referring to?

A. Yes.

Q. Did he represent you in that case?

A. Yes.

Q. All right.  Have you or Achieve Renewable

     Energy ever sued anyone before?

A. Yes.

Q. Have you or or Achieve Renewable Energy ever

     been sued by someone else prior to this case?

A. Yes.

Q. How many times, sir?

A. Once.

Q. Once as a defendant or once as a plaintiff?

A. Well now, I don't know what your question

     was I just answered.  Could we backup,

     please?

Q. Sure, that's fine.

          So, I presume that you have been sued

     once as a defendant, correct, based upon

     your answer?

A. Yes.

Q. Okay.  How many times have you been a

     plaintiff, and I'm referring to you, ARE?

A. Twice.
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Q. Are any of those cases still pending outside

     of Mr. Bush's case?

A. No.

Q. Did you have a chance to meet with your

attorney to prepare for today's deposition?

     That's strictly a yes-or-no answer.

A. Yes.

Q. When was that, sir?

A. Over the last several weeks.

Q. Did you review any documents in preparation

     for today's deposition?

A. I discussed documents with counsel.

Q. My question is a little different, sir.

          Did you review any particular documents

     in preparation for today's deposition?

A. No.

Q. Sir, can you give me your date of birth?

A. September 21st, 1963.

Q. And where do you presently reside?

A. In Marblehead.

Q. Do you hold any licenses with the State of

     Massachusetts?

A. Achieve Renewable Energy does not hold

     licenses with the State of Massachusetts.
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Q. Do you personally hold any licenses within

     the State of Massachusetts?

A. Yes.

Q. What licenses do you hold, sir, currently?

A. I'm a licensed construction supervisor, a

licensed well driller.  I'm a licensed site

     professional.  I'm a licensed wastewater

     treatment plant operator.  That's all I

     recall at this time.

Q. And do you have a Massachusetts driver's

     license?

A. Yes, I do, sir.

Q. Thank you.  What class, if you know?

A. I don't know.

Q. That's fine.  Any other licenses that

you can think of that you haven't disclosed

     as of yet?

A. None occur to me.

Q. All right, very good.  Thank you, sir.

MR. SARTINI:  I would like to place a

     series of document before you.

                         (Notice of Taking

                         Deposition 30(b)(6)

                         marked Exhibit No. 1
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                         for identification.)

Q. Mr. Lessard, I have placed a series of

     documents before you.  Can you identify

     them?

A. I see only one.

Q. All right, a document before you.  Can you

     identify it, sir?

A. It appears to be part of an Achieve Renewable

     Energy website at some point in time.

Q. Okay. Do you know who drafted the content?

A. Yes.

Q. Who is that, sir?

A. The content was drafted by multiple employees

     at Achieve.

Q. Can you identify them by name, please?

A. Lawrence Lessard.

Q. Who else?

A. Louise Sanders.

Q. Anyone else?

A. It depends upon when this page was present

     on the web.

Q. Okay.  Do you know when these pages were

     last updated?

A. Yes.
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Q. When was that, sir?

A. I believe within the last year.

Q. Do you know what was changed or added or

     removed?

A. No.

Q. Do you know when Achieve Renewable Energy

     first created a web presence?

A. Not precisely.

Q. Was it within the last year?

A. No.

Q. Was it in the last five years?

A. I don't believe so.

Q. Was it longer than that?

A. It may have been, yes.

Q. Okay.  Can you tell me for what purpose

     did you create Achieve Renewable Energy?

A. To provide renewable energy system consulting,

     design and installation.

Q. Are there particular products that are also

     sold by the company?

A. We have sold products, yes.

Q. Or is it strictly services?

A. We provide products.

Q. What kind of products, sir?
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A. Solar-related projects, ground source heat

     pump-related projects -- products -- excuse me.

     I meant to say solar-related products.

     I think I said "projects".

Q. Okay.

A. And ground source heat pump-related products

     and ancillary other items, potentially.

Q. Do you remember when you started doing this,

     sir?

A. Yes.

Q. When was that?

A. 2009, I believe.

Q. Is that when you first started to install

     geothermal heating and cooling systems in

     homes as well?

A. That's when Achieve started installing

     geothermal systems.

Q. Do you have any idea how many geothermal systems

     you've installed since 2009?

A. An approximate idea.

Q. Okay.  What is that, sir?

A. Approximately 400 ground source heat pumps.

Q. Do you think that you're better now in

designing and installing geothermal systems
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     than you were when you first started?

A. Yes.

Q. And why is that?

A. Because of continued training and experience.

Q. What kind of training?

A. Training of personnel via programs that

       manufacturers have and trade organizations

     have.

Q. When you say "training," is it training for

you or training for people who work for you

     or both?

A. Both.

Q. When it is the last time you attended a

     training session or seminar?

A. Within the last six or nine months.

Q. Okay.  And what was that training seminar

     or session that you attended?

A. It was a manufacturer training on their

equipment and I believe the troubleshooting

     of their equipment.

Q. And who was that equipment manufacturer, sir;

     can you please identify it?

A. Water Furnace.

Q. How often do you go for training with
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     WaterFurnace?

A. It varies.

Q. Okay.  Prior to this last time that you

     went for training with WaterFurnace, when

     was the last time before that that you

     went for training with WaterFurnace?

A. Within a few months, I believe.

Q. All right.  Do they give you documentation

     at these training seminars?

A. Sometimes.

Q. Did you go physically or did you do it

     online?

A. I've done both.

Q. Okay.  Do you still maintain the materials

     that you were provided from WaterFurnace

for those seminars or sessions on training?

A. Some, perhaps.

Q. Do you share them with anyone at the company?

A. I might.

Q. Well, my question is a little different.

     Did you share them with anybody at your

     company?

A. You're asking about training materials from

     what point in time?
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Q. From let's just say the last training seminar

       that you went to with WaterFurnace, did you

share those materials with anybody at ARE?

A. There weren't any materials from the last

     training session.

Q. How about the time before that, did you receive

     any training materials then?

A. I did not.

MR. SARTINI:  Sue, can we mark that web

     page as Exhibit No. 2, please.

                         (Web page marked

                         Exhibit No. 2

                         for identification.)

Q. Mr. Lessard, I would like to place another

     document in front of you and ask you to

     identify it.

Do you know what this document is,

     please?

A. That's a portion of the Lessard Environmental

     website.

Q. Okay.  Do you know who drafted the content

     for this website?

A. A variety of people contributed.

Q. Do you know who they are?
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A. Perhaps some.  This was drafted a long

     time ago.

Q. Do you have an idea when it was drafted?

A. Only approximately.  In the early 2000s,

     I believe.

Q. Has the web page or the content been updated

     or changed in any way since it was first

     put online?

A. I don't recall.

Q. When did you create Lessard Environmental,

     Inc.?

A. In 1998.

Q. What purpose does this company serve?

A. Environmental consultant, testing and

     remediation.

Q. Is it still in business as of today?

A. Yes.

Q. What percentage of your time is spent with

     Lessard Environmental, Inc.?

A. I'm not sure.

Q. Do you keep time sheets for work that you've

     done for Lessard Environmental, Inc.?

A. Only for certain tasks.

Q. Such as?
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A. Tasks that are going to be billable to the

     client.

Q. Okay.  What services or products does

     Lessard Environmental sell that are different

     from ARE?

A. All of the services Lessard Environmental

     provides are different than ARE.

Q. And you don't have an idea as to how much

     time you spend with Lessard Environmental

     versus ARE separately?

A. I do.

Q. Okay.  And what is that, sir?

A. What is the amount of time I spend on

     Lessard Environmental?

Q. Yes, correct, percentage-wise?

A. It varies by day or week.  Over time, perhaps

     25 percent.

Q. 25 percent on Lessard Environmental?

A. Yes.  That's my estimate.

Q. Okay.  And so, is 75 percent spent on ARE

       or is there other endeavors that you spend

     time on as well?

A. During my entire week?

Q. Correct.
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A. I have a significant home life.

Q. Well, I'm just asking about work life

     sorry, sir.

A. I'm sorry, could you repeat that?

Q. Yeah.  I'm asking about your work time, the

     time that you spend working.

If 25 percent is spent at Lessard

     Environmental, is it safe to assume that

     75 percent of your time is spent with,

     is spent with ARE or do you have other

       business endeavors that you spend time on?

A. Let me clarify my earlier response.  When I

said approximately 25 percent, it would be

     better to provide a range.

Q. Please.

A. I would say 20 to perhaps 35 percent of a

     typical week for Lessard Environmental.

Q. And can you give me a percentage for ARE

     similar to that?

A. It would be the balance of the time.

Q. So, it would be somewhere between 65 and

     80, correct?

A. I trust that you've done the math correctly.

Q. Thank you.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

 

 

24

          So, is it fair to say that you do more

than just specialize in geothermal systems,

     correct?

MR. JEFFORD:  I'm going to object to

     the form because you're saying "you."

MR. SARTINI:  Thank you.  I understand

     what you're saying.  All right, let me rephrase

     the question.

Q. Does ARE specialize in anything else besides

     geothermal systems?

A. It has.

Q. What else does it specialize in?

A. It has specialized in other renewable energy

     technologies.

Q. Does it do solar panels?

A. It has.

Q. Does it do enviromental remediation services?

A. No.

Q. Okay.  What other kind of things does ARE

     do, besides geothermal systems and solar

     electrical panels?

A. It has been in areas involving solar thermal

     panels.

Q. Let me ask the question this way, what
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     percentage of ARE's business involves the

     design and installation of geothermal systems?

A. Almost all.

Q. Okay.  But there is a percentage doing

       something else, whether it's solar thermal

     panels or other, correct?

A. Not currently.

Q. Okay.   Currently is it a hundred percent

     geothermal design and installation?

A. Yes.

Q. Thank you.

          Just so I understand, ARE designs and

     installs heating and cooling systems for

     residential and commercial buildings, correct?

A. Correct.

Q. Okay.  How does a geothermal system heat and

     cool a building?  Please explain.

A. By exchanging energy between a ground heat

     exchanger and the building.

Q. Is there anything else to the system or is

     that it?

A. You asked how the system worked.

Q. Mm-hmm.

A. And I answered that.
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Q. Thank you, all right.

          Do geothermal systems pollute in any

     way?

A. Could you be more specific in your question?

Q. All right.  Are geothermal systems, do they

       pollute similarly to the burning of oil or

     gas?

A. No.

Q. Are geothermal systems more energy efficient

     than other types of central heating and

     cooling systems?

A. They often are.

Q. Why?

A. Because of efficiency in doing an exchange

     of energy as opposed to the creation of

     heat through combustion.

Q. Okay.  What is it that you like about the

     performance of geothermal systems in particular?

A. I don't know that I have a particular like.

Q. All right.  Can you tell me what are the

     component of a geothermal system?

A. Yes.  There are many.

Q. Okay.  And what are they, sir?

A. I'll do my best to provide an accurate list,
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     but there are many.

          There is an under ground heat exchanger

     that is constructed in a variety of ways.

       Actually, let me back up.  There is a heat

       exchanger, not always underground, that is

     typically constructed of heat exchange piping

     and then located within a ground or sometimes

       a body of water and with potentially other

     components that would provide a stable

     installation or enhanced heat transfer.

          The piping has within it fluid that's

     used for heat exchange.  There are circulator

       pumps that circulate that fluid.  A ground

       source heat pump that may have hundreds of

     components.

Would you like me to list those?

Q. If it's not too difficult to do so, yes,

     please.

A. I can take as much time as you want.

          So, the ground source heat pump would

include a coaxial heat exchanger which is a

heat exchanger that contains both the fluid

     from the ground heat exchanger and the

     circulator pumps and refrigerant.
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          To support that heat exchanger, there

     are fittings, valves and connections that

 are made, including 90-degree elbows, T-type

     fittings, couplings, couplings that adapt

     pipe sizes, a variety of components.

          The ground source heat pump contains

 a refrigeration system that includes, you're

     speaking, but I'm not hearing you, sir.

Q. No.  I'm not saying anything, sir.

A. Your lips were moving, it appeared.

Q. Oh, my apologies.

A. Shall I continue?

Q. We'll stop right there.

I just wanted to ask this question

     relative to the piping, is that what's referred

     to also as a loop?

A. By some that's a generic term.

Q. Are there different ways that you can lay

     the loops of geothermal systems?

A. Yes.

Q. Is the length or the depth of loops important

     to the performance of the system?

A. It's a component.

Q. Well, is it important that the length and
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     depth of the loop be commiserate for the

     property for which it is being installed

     to work correctly?

A. Yes.

Q. Okay.  And why is that, sir?

A. Because the ground heat exchanger needs to

     support an appropriate amount of energy

     exchange.

Q. Do geothermal systems generally use more or

       less electricity, then, than an air source

     heat pump to heat or cool a home?

A. I'm not certain.  I don't have experience

     with air source heat pumps.

Q. I'm going to direct your attention, Mr. Lessard,

     to Mr. Bush's project in particular.

          Do you recall when you first met with

     Mr. Bush about replacing his home's old central

     and heating and cooling system with a geothermal

     system?

A. Yes.

Q. Do you remember when that was, approximately?

A. I believe it was approximately March of 2018.

Q. Did you visit Mr. Bush at his home?

A. I did.
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Q. Okay.  And for approximately how long were

     you at Mr. Bush's home?

A. I don't recall.

Q. Did you go with anybody else or did you

     go alone?

A. I believe I was alone.

Q. Okay.  What was the purpose of the visit

     in particular?

A. To meet Mr. Bush and gather information.

Q. Okay.  Did Mr. Bush accompany you through

     the visit?

A. Yes.

Q. Do you recall what you said or did when

     visiting Mr. Bush in March of 2018?

A. I think I do.

Q. Okay.  And what was that, sir?

A. You're asking me to relate the entire visit?

Q. Well, to the best of your recollection,

     generally, please.

A. I arrived at the house, rang the doorbell,

     waited for Mr. Bush, I don't think he was

 available immediately, entered the home, and

asked him to provide me a tour of the home.

Q. And did he do that?
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A. He did.

Q. And we viewed the home and the existing

heating and cooling system, and then we had

     a discussion.

Q. Okay.  Do you recall what you discussed?

A. Yes.  We discussed his goals, his knowledge

     of the home and information that he had relative

       to the home that he might be able to share,

       and we also discussed during the tour, not

       while we were sitting at the portion I was

     just describing, during the tour, we discussed

     aspects of the home as they were in view.

Q. Okay.  What specific information did you

       gather about Mr. Bush's home in that first

visit for you to conduct your analysis for

     this project?

A. General information regarding the heating

     and cooling system as it could be viewed

     during the tour.

          Mr. Bush provided detail of work he

     had done by Mass Save.  Mr. Bush provided

     information relative to actions he was

     planning on taking at the home.

There were probably other things
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     discussed, but I would need to refresh my

     memory.

Q. Did you take notes when you did that visit?

A. I did.

Q. I'm going to put before you some documents

     and ask you to identify them please or a

     document.

A. (Witness reviews document.)

Q. Do you recognize this document, sir?

A. Yes.

                         (Site visit notes

                         marked Exhibit No. 3

                         for identification.)

Q. So, with respect to this document, these

     are your site visit notes, is that a fair

     statement, Mr. Lessard?

A. Correct.

Q. Did you author this particular document

     yourself?

A. Yes.

Q. Okay.  Was it made contemporaneously at the

       time of the visit or did you do this later

     after the visit?

A. I believe this was contemporaneous.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

 

 

33

Q. Thank you.  Do those notes reflect all of the

information that you gathered in your visit

     from that day?

A. No.

Q. Okay.  So, what information is missing?

A. General impressions and information that

     Mr. Bush provided relative to work he had

     had done by Mass Save and his intentions

     for projects at the house.

Q. Is there a reason why that information

     is not reflected in your notes?

A. No.  Just sometimes it's hard to write

     everything down while you're actively

     having a discussion or walking around.

Q. This appears that you typed it up at some

     point afterwards, yes.

A. No.

Q. Did you do it electronically while you

     were at his house, create your notes?

A. Yes.

MR. SARTINI:  All right.  Very good.

     Sue, I'd like to have that marked as

     Exhibit No. 6, please.

THE COURT REPORTER:  So marked.
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MR. SARTINI:  Thank you.

                         (Site Visit Notes

                         marked Exhibit No. 6

                         for identification.)

Q. Mr. Lessard, I'd like to place a document

     in front of you and ask you if you can

     identify it, please?

A. This appears to be an email from Mr. Bush

     to myself.

Q. Did you author this email?

A. I did.

Q. Did you use the information that you gathered

at Mr. Bush's home to prepared the proposal

 that you sent to him on or about March 24th,

     2018?

A. In part.

Q. Okay.  What other information did you use

     to send him that proposal, if any?

A. Publicly available information regarding his

       home, information relative to local geology

and calculations made based on information

     available.

Q. Okay.  I would like to direct --

MR. SARTINI:  Sue, I would like to mark
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     that as Exhibit No. 7, please.

THE COURT REPORTER:  So marked.

                         (Email marked

                         Exhibit No. 7

                         for identification.)

Q. Mr. Lessard, I place another document before

     you, and I'll represent to you that it is

     the proposal itself.

Q. Do you recognize this document, Mr. Lessard?

A. How many pages is this?

Q. I believe it is multiple.

A. Could you be more specific?

Q. Momentarily.  It looks like it's 12 pages

total.  Does that sound about right to you?

A. That would mean this is an incomplete copy

     of the proposal.

Q. How many pages should the proposal have been?

A. Several more.

Q. Do you have any idea how many more?

A. Probably more than 20.

Q. More than 20.  So, the signature page isn't

     the last page of the proposal?

A. It is not.

Q. What is missing, sir?
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A. I would have to compare the actual original

     document to answer precisely.

Q. Do you know if the extended version beyond

this one -- strike that.  That's not a very

     good question.

          The original version of the proposal

 that your refer to, do you know whether that

     has been produced to Mr. Bush in this

     litigation?

A. I believe so.

Q. What makes you think that, sir?

A. Because we've produced all of our documents

     as far as I know.

Q. Okay.  Is this a document that you drafted?

A. At least in part.

Q. Okay.  Who else in part drafted this document?

A. Well, I don't recall.  I'm just indicating

     that I may not have worked in complete

     isolation on this proposal.

Q. Okay.  On the signature page, is that your

     signature where it says "Achieve by its

     representative"?

A. It is.

Q. Okay.  And it looks like it was dated
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 April 3rd, 2018.  Did I read that correctly?

A. You did.

Q. Okay.  And below that, it looks like Mr. Bush,

     he signed as the client, correct?

A. Yes.

Q. Do you recall what date you received this

     document back from Mr. Bush?

A. No.

Q. Do you recall when the project actually started?

A. I don't understand the question.

Q. All right.  Let me rephrase it.  Do you recall

     when ARE went to the property to start working

     on the project subject to the proposal?

A. No.

Q. Do you have an idea as to what time of year

it was when you went to Mr. Bush's property

     to start working on this project?

A. We would have had field activities at the

     house in the spring or summer of 2018.

Q. What kind of field activities, please,

     identify.

A. There are a variety of activities.  I'll do

     my best to list them.

Q. Thank you.
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A. Evaluation for potential boring locations.

     Evaluation relative to utilities or other

     structures that might conflict with those

       locations.  Evaluation of location for the

       equipment, the routes for piping, meetings

     to evaluate potential modifications to

     ducting and then actual physical implementation

     of the installation.

MR. SARTINI:  Okay.  Sue, I'd like to

 mark this proposal as Exhibit No. 8, please.

THE COURT REPORTER:  So marked.

                         (Proposal dated 3/24/18

                         marked Exhibit No. 8

                         for identification.)

MR. SARTINI:  Thank you.

Q. Mr. Lessard, can you tell me based upon the

proposal what exactly was the work that was

     being contracted or promised to be completed?

MR. JEFFORD:  Objection to the form.

MR. SARTINI:  I'll rephrase.

Q. Mr. Lessard, what was ARE going to do subject

     to the proposal for work at Mr. Bush's property?

A. I believe our statements in the proposal

     stand for themselves.
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Q. Okay.  Do you have an independent recollection

 outside of the proposal as to what was being

     done at Mr. Bush's property?

A. By ARE?

Q. I'm sorry, say that again.

A. By ARE?

Q. By ARE, yes, thank you.

A. The activities specified in the proposal.

Q. Okay.  Did ARE do exactly what was specified

 in the proposal?  Did it complete that work?

A. To the best of my knowledge, we did.

Q. What kind of loop configuration did ARE install

     at Mr. Bush's property for his geothermal

     system, if you recall?

A. ARE did not install the loop.

Q. Did you subcontract someone to install the

     loop?

A. We did.

Q. Who was that?

A. Gap Mountain Drilling.

Q. Do you have any idea as to what kind of

     loop Gap Mountain Drilling installed?

A. Yes.

Q. What was it, sir?
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A. A vertical closed loop.

Q. Do you have an understanding as to why a

       vertical closed loop was installed at this

     property?

A. Yes.

Q. Why was that?

A. Based on available space and local regulatory

     requirements.

Q. Who determined the local regulatory

     requirements?

A. The local agency.

Q. Which was?

A. The Board of Health.

Q. Thank you.  Can you tell me who did the

     system design work for Mr. Bush's system?

A. I did.

Q. How long did it take you to design the system?

A. I don't recall, specifically.

Q. Did you keep any time sheets associated with

     work done for the design of the system?

A. No.

Q. Okay.  Can you tell me what percentage of

       the whole project encompasses design work?

A. I don't understand your question.
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Q. For the entire project, and for the value

that you associated with it, what percentage

     of the project is associated with design work

     alone?

A. I don't understand the question as phrased.

Q. Okay.  Who conducted the heating load

     calculations?

A. HVAC Design Pros.

Q. Did you have any -- strike that.

          HVAC Design Pros, is that the name of

     a company?

A. Yes.

Q. Do you have any idea how long it took for

     the heating load calculations to be made?

A. No.

Q. Did you have any input whatsoever with respect

     to the creation of the heating load calculations

     at Mr. Bush's house?

A. ARE had input to the heating load calculation.

Q. ARE, that's who I'm referring to, did they

     have input?

A. That was my response.  I didn't ask a question.

Q. Oh, my apologies.  What did ARE -- what was

     their input?  What was ARE's input with
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     respect to the heating load calculations?

A. We provided information requested by HVAC

     Design Pros.

Q. Did you conduct any sort of review of the

     heating load calculations once they were

     completed?

A. Yes.

Q. Did you conduct -- did you provide an approval

     of those heating load calculations?

A. No.

Q. Did you discuss and accept the heating load

     calculations from the HVAC design pros as

     being correct?

A. No.

Q. What did you do with those heating load

     calculations once you received them?

A. I reviewed them.

Q. Anything else?

A. I responded to HVAC Design Pros with a

     question.

Q. What was the question?

A. I asked if they could check their initial

     calculations because they seem to not be

     consistent with what I would expect.
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Q. What was it that you were expecting?

A. I was expecting it to have a heating load

     consistent with the information we had

collected and be similar to other projects.

Q. Were you concerned that the heating load

     calculations received from the HVAC Design Pros

       did not meet what you expected them to be?

A. I really don't understand that question.

Q. I'll rephrase it.

          Were you concerned upon receiving the

HVAC Design Pros heating load calculations,

     knowing that they did not meet what you

     anticipated they would have from your initial

     review of the property?

A. Yes.

Q. And what did you do in response?

A. I've answered this question.

Q. Well, I'm asking it a little bit differently.

       What did you do in response since you were

     concerned?

A. I sent an inquiry to HVAC Design Pros.

Q. And what was their response back to you?

A. They were advised of the heating and cooling

     load analysis.
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Q. Is that the only time they revised the heating

       and cooling load analysis on this project?

A. I believe so.

Q. Once it was revised, was that more in line

with what you expected to have received for

     a load calculation?

A. Yes.

Q. Who dug the borings at Mr. Bush's property?

A. Gap Mountain Drilling.  No, I'm sorry, he's

 frozen, so, I don't know if the question was

     actually complete or not.

THE COURT REPORTER:  Tom, you're frozen.

       (Brief pause.)

Q. Mr. Lessard, how long did it take for borings

     to occur?

A. May I clarify my previous answer?

Q. Sure, please.

A. Borings are not dug.  So, the answer should

     have been no one dug the borings.

Q. Okay.  Let me rephrase it.  How were the

     borings created?

A. They were drilled.

Q. Okay, thank you.  How long did it take to

     drill the borings?
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A. I wasn't present, I believe, during that

     process.

Q. Were you normally present during any of the

     stages of the installation of this geothermal

     system at Mr. Bush's house?

A. Yes.

Q. Okay.  Were there any other stages that you

     were not present for?

A. Could you define "stages"?

Q. Whether it was drilling the borings or

       conducting any excavations or duct work or

     electrical or any other aspect of the

     installation of the geothermal system?

A. The question is what?

Q. Were you present for all of the -- strike

     that.

Were there any other stages of the

     installation of the geothermal system besides

     the borings that you just identified not being

     there for that you were not present for?

A. Yes.

Q. Which other ones, sir?

A. Well, it's hard to respond because I don't

       understand when you use the word "stages".
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Q. Okay.  I'll rephrase the question momentarily.

          Who did the excavation work at Mr. Bush's

     property on behalf of ARE?

A. Who was our subcontractor?

Q. Yes.

A. Gap Mountain Drilling.

Q. Okay.  Were you present when Gap Mountain

     Drilling did its work at Mr. Bush's property?

A. No.

Q. Who installed the ducting at Mr. Bush's property

     or did any ducting work at Mr. Bush's property?

A. Jonell Heating and Air Conditioning.

Q. Were you present at the work site at Mr. Bush's

     property when the ducting work was done?

A. Some of it.

Q. Okay.  Which ducting work in particular?

A. Oh, I don't recall, in particular.

Q. Okay.  Who did the electrical work at Mr. Bush's

     property on this project?

A. Precision Electric.

Q. Were you present when Precision Electric was

     conducting work at Mr. Bush's property?

A. I don't recall.

Q. Could you tell me -- these are all
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     subcontractors that you just identified,

     correct?

A. Yes.

Q. What percent of the total contract was

     subcontracted?

A. I'm not certain.

Q. Well, I'll rephrase the question this way.

          What actual work did ARE do on Mr. Bush's

     project?

A. We completed a number of tasks.  I'll list

     them to the best of my recollection.

Q. Thank you.

A. We did system design, project management,

       installation of geothermal piping within the 

       building, connection, procured the equipment

that was installed and made the geothermal

     connections to that system.

          We provided zoning control and made

       connections relative to the zoning control

       and I believe we installed a humidifier and

       various evaluations along the way relative

     to the installation.

Q. Can you identify the persons from ARE who

     actually did that work?  You referred to them
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     as "we," so I'm presuming it's more than just

     you?

A. That's correct.

Q. Who were those people, sir?

A. Robert Gilfillin.

Q. Who else?

A. William Melanson, Molly Broslin and two other

     interns, Bradley and Matthew, I believe.

     Their last names escape at the moment.

Q. Do Robert, William and Molly still work

     for ARE currently?

A. Not all of them.

Q. Which ones still work for ARE?

A. Robert and Molly.

Q. Were Bradley and Matthew hired following

     their internships?

A. No.

Q. So, neither of those two men work for your

     company now?

A. Correct.

Q. Can you tell me, Mr. Lessard, what did ARE

do to test the system once it was installed

     to ensure that it worked correctly?

A. We used the WaterFurnace equipment interface
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     to evaluate the rate of heat exchange,

     the rate of loop fluid flow, air flow and

     temperature differentials.

Q. Okay.  Who specifically did the testing at

     Mr. Bush's house?

A. It was done more than once, so...

Q. Was it the same person every time or was

     it different people?

A. I think that varied.

Q. Okay.  Do you know who it was?

A. Not with certainty.

Q. If you had to find out, is there a document

 that you could refer to or someone you could

     ask?

A. No.

Q. So, you don't know who tested the system?

A. Not with certainty.

Q. Did you test the system?

A. Yes.

Q. Okay.  Who was with you when you tested the

     system, sir?

A. I don't recall.

Q. Was Mr. Bush present when you tested the

     system?
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A. I don't recall.

Q. Do you recall whether or not you told

     Mr. Bush that his system was fully operational

     at any point in time?

A. I don't recall whether I said that,

     specifically.

Q. Okay.  Do you remember whether you sent

     Mr. Bush an email or any other form of written

communication to notify him that his system

     was fully operational?

A. I may have.

Q. Is that something that you would normally

     do with your customers?

A. With some frequency.

Q. I'm sorry, say that again.

A. I said, "With some frequency."

Q. "Some frequency," so, it's not all the time,

     correct?

A. Oh, no, I'm sorry I was answering -- I think

     I misunderstood "you." So, by "you," you mean

     ARE?

Q. ARE, correct.

A. Okay.  Could you ask the question again?

     I have a different response.
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Q. Okay.  Does ARE have a policy or habit of

       notifying clients when the system is fully

     operational after they've conducted an install?

A. Yes.  That's our habit.

Q. Okay.  Is there a policy of following up to

     make sure that that system works after you've

     given them that notice?

A. Typically, yes.

Q. Okay.  What is your standard policy of dealing

     with that?

A. An additional site visit within either typically

     20 to 60 days.

Q. Thank you, sir.  Were you present for any of

 the inspections conducted by any of the town

     officials at Mr. Bush's property?

A. No.

Q. All right.  Mr. Lessard, I'm going to direct

     your attention to the Concord Carlisle Lincoln

     HeatSmart Program.

          It had a sign-up period open to customers

from February or March of 2018 to August of

2018 or so, is that correct, to the best of

     your recollection?

A. Could you repeat those dates?
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Q. Sure.  From February or March of 2018 to

     August of 2018, does that sound right to you?

A. That might be correct.

Q. Do you know or do you recall if Mr. Bush

     was one of the first geothermal customers

     to sign up with the Concord, Carlisle,

     Lincoln HeatSmart Program?

A. Can you be more specific?

Q. Well, what's your recollection?  Was Mr. Bush

     one of your first customers in that particular

     program, the Concord, Carlisle, Lincoln?

A. One of the first several.

Q. Do you remember who else was within that

     first several in terms of customers?

A. Not offhand.

Q. Do you remember when you started the excavation

     and started installing the loops at Mr. Bush's

     property?

A. ARE didn't install the loops.  I subcontracted

     it.

Q. Well, again, okay.  Through ARE's proposal,

     this was something they had promised, so,

     when you had subcontracted, it's still through

     ARE, correct?
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A. Yes.  Your question seemed to be specific to

     us specifically performing the activity which

     we did not.

Q. All right.  If I suggest to you that the

     excavation and installation of Mr. Bush's system

     didn't start until August of 2018, would that

     sound right to you?

A. That could be correct.

Q. Do you recall what the total number of people

     who signed up for this HeatSmart Program

in Concord, Carlisle, Lincoln was; how many

different customers did you get out of that

     program in 2018, do you remember?

A. That seems to be two questions.  Could you

     clarify?

Q. Sure.  As of the time that you broke ground

     at Mr. Bush's property and started his program,

do you remember how many different HeatSmart

     Program customers from Concord, Carlisle,

Lincoln had signed up by that point, do you

     recall?

A. By the time we broke ground at Mr. Bush's

     house?

Q. Yes, please, if you recall.
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A. I don't recall, specifically.

Q. All right.  Do you recall completing what is

called an ARE HeatSmart Installer Proposal?

A. I'm not familiar with that name.

Q. All right.  I'm going to place a document

     in front of you and ask you to identify

     it.  Hang on one minute.

A. (Witness reviews document.)

MR. JEFFORD:  Could we see the first page

     of the document?

MR. SARTINI:  I'm trying to get that

     straightened out.  It looks like it's 141 pages

long.  It looks like we are at Page 1 right

     now.

Q. Mr. Lessard, can you identify what this

     document is to the best of your ability?

A. This is a response to a Request For Proposal.

Q. Did you complete this document to the best

     of your recollection?

A. ARE completed this document.

Q. And are you familiar with it?

A. I recall completing it.

Q. Is it fair to say that you have to complete

     this proposal in order to participate in
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     the HeatSmart Program, is that fair?

A. Yes.

Q. I'd like to refer you to table No. 6 titled

     "Additional Financial Incentives" on the

     13th page.

          Can you see that, sir?

A. Mm-hmm (reviewing).

Q. Verbal answer, please.

MR. JEFFORD:  You have to say yes or no,

     Larry.

A. I'm sorry.  I don't think I heard the question.

Q. All right.  Mr. Lessard, in that proposal,

     you promised if you got 20 or more contracts,

     you would retroactively provide WaterFurnace's

 55 year no leak warranty at no charge to all

 customers whose geothermal loops you had not

     yet begun installing, correct?

A. I don't recall.

Q. Do you recall whether Mr. Bush received that

       warranty, even though your installation of

     geothermal loops in August of 2018 began

     after you had signed your 20th contract?

A. No.  I don't recall.

Q. You don't recall one way or the other?
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A. Could you repeat the question?

Q. Sure.  Did Mr. Bush receive the warranty that

     you're referring to here?

A. I don't believe so.

Q. You don't believe so?

A. I don't believe so.

Q. Was that an isolated oversight on ARE's part?

A. I don't believe it was an oversight.

Q. Are you saying that Mr. Bush was not eligible

     for the warranty?

A. Yes.

Q. Mr. Lessard, do you recall in approximately

     November of 2018 -- strike that.

          In November of 2018, the HeatSmart Program

 had asked its customers to complete a survey

     on their experiences with ARE as well as other

     vendors.

          Are you familiar with that?

A. I don't recall that.

MR. SARTINI:  Okay.  Sue, before I

     leave that, please make the last document

     Exhibit No. 9.

                         (HeatSmart Installer

                         Proposal marked
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                         Exhibit No. 9

                         for identification.)

Q. Okay.  Mr. Lessard, are you familiar

     with this particular document that I

     placed up on the screen?

A. No.

Q. Have you ever seen it before?

A. I'm not certain.

Q. Okay.  So, you've never seen any responses

       that HeatSmart received back regarding you

     or your company's performance?

A. I don't recall.

Q. Do you know any of the other installers --

     strike that.

          There is a section in here, Mr. Lessard,

     that out of five stars, your company's average

     rating was a 2.2, do you see that, sir?

A. Yes.

Q. Have you seen that document before?

A. I'm not certain.

Q. How about anyone else at ARE, do you know

       if there's anyone else who would have seen

     this document?

A. I'm not certain.
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Q. Mr. Lessard, if ARE was part of the HeatSmart

     Program -- strike that.

          If you were part of the HeatSmart Program

     personnel selecting geothermal system installers

for your program, would you elect a company

     that had a 2.2 rating?

MR. JEFFORD:  Objection to the form.

A. I seem to have lost audio.

THE COURT REPORTER:  Can you hear me,

     sir?

THE WITNESS:  Yes.

Q. Can you hear me, Mr. Lessard?

A. I can now.  There was a lot of noise, I think,

     when you might have been speaking previously.

     Is there a pending question?

Q. You know what, I'm going to ask a different

     question, Mr. Lessard.

          In looking at this document that's up

on the screen in front of you, do you think

     a 2.2 average rating is good?

A. I don't fully understand the context so I'm

     not sure.

Q. Mr. Bob Zogg, Robert Zogg was the lead coach

of the Concord, Carlisle HeatSmart Program,
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     correct?

A. I don't believe so.

Q. Do you know who Mr. Zogg is?

A. I do.

Q. Okay.  Who is he?

A. He's a resident of one of those communities

     who is a volunteer for HeatSmart.

Q. Was he a coach in the program?

A. He may have been.

Q. I'm sorry, say that again?

A. I said he may have been.

Q. I'm sorry, it sound mumbled, Mr. Lessard.

A. He may have been.

Q. May have been, thank you, my apologies.

          Did you ever have any communication

     with him at that point -- did there come

       a point in time when Mr. Bush notified you

     that the system that ARE installed in his

     home was not heating his home properly?

A. I don't know if Mr. Bush specifically

     said that.

Q. What do you think he specifically said?

A. At what point in time?

Q. When you were first notified that there
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       was a problem with the system in his home.

A. I don't recall his exact phrasing.

Q. Okay.  Did you recall speaking with Mr. Zogg

     about it once you learned from Mr. Bush

     that there was a problem with his system?

A. I recall speaking with Mr. Zogg regarding

     Mr. Bush's installation.

Q. Okay.  What do you recall discussing?

A. Operational parameters and we provided some

     data to Mr. Zogg.

Q. Okay.  Did you tell Mr. Zogg that Mr. Bush's

     prior system used a boiler connected to a

     heat exchanger in the air handling unit?

A. I believe there was a point where I misspoke

     and indicated that.

Q. You misspoke, okay.  Why would you have

     misspoken there, sir?

A. Mr. Zogg called me on my cell phone while I

     was driving through traffic and he didn't

     have my full attention as I was focusing

     on my driving activities.

Q. Well, why would you tell him that, sir, if

     you didn't know it to be true?

A. Well, I don't remember the exact context,



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

 

 

61

but as I said, I believe I misspoke at that

     point due to the distraction.

Q. Did Mr. Zogg ever give you any guidance

     about how to respond or communicate with

     customers regarding any sort of negative

     feedback they may have left about you?

A. Could you repeat that?

Q. Sure.  Did Mr. Zogg ever personally advise

     you or coach you in any way about how to

       respond to customers who were dissatisfied

     or had provided any sort of negative feedback

     about you or your company?

A. I don't recall that Mr. Zogg ever coached me.

Q. Did anybody provide you with any guidance

     to deal with those kind of issues?

A. I don't recall.

Q. Can you tell me, is the efficiency of a

       geothermal system's compressor essentially

     the same regardless of what stage it is

     running at?

A. Could you be more specific in your question?

Q. The question is is the efficiency of a

       geothermal system's compressor essentially

     the same regardless of what stage it is
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     running at?

A. What do you mean by "stage"?

Q. Any stage that the system would be running.

A. Stage is a vague term.  Could you be more

     specific?

Q. Do you not understand the question?

A. Not fully.  Not as asked.

Q. Okay.  I'll leave it.

          Do you believe that ARE is obligated to

complete a project promptly once a customer

     has signed a contract with it and ARE has

     accepted the customer's deposit?

A. I think that would depend on your definition

     of promptly.

Q. Well, I'll get to that momentarily.

          What do you think is a reasonable period

     of time from the time that a customer signs a

contract with ARE and provides a deposit to

     the completion date of that project?

A. Four to nine months.

Q. Four to nine months?

A. Mm-hmm.

Q. And what is the variable that would make it

     go to nine months as opposed to four?
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A. I don't know if there is a single variable.

I believe I was asked if there was a single

     variable.

Q. Any variables that you could think would

     cause a system to take up to nine months

     as opposed to four months?

A. You're asking me to list?

Q. Sure.

A. Talking about projects in general, building

       construction around issues and scheduling,

our workload, client preference or time view

when work would occur; a variety of criteria

     effects scheduling.

Q. Are you concerned about any hardships that

     may be caused to a customer if ARE fails

     to complete a project promptly?

A. You're asking about projects in general?

Q. In general, yes.

A. We are always concerned about our clients'

     needs.

Q. And how do you follow-up on that to make

     sure that they're met?

A. By communicating to the degree possible

     or appropriate.
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MR. JEFFORD:  Tom, is this a good time

     for a comfort break?

MR. SARTINI:  Yes, that's fine, Chris.

     We can do that; absolutely.

                         (HeatSmart Customer

                         Survey marked

                         Exhibit No. 10

                         for identification.)

          (Brief recess taken.)

          CONTINUED DIRECT EXAMINATION

Q. (By Mr. Sartini)  Mr. Lessard, I would like

       to draw your attention to the next exhibit, 

       which will be marked as No. 11 and ask you

     if you can identify it, please, actually,

     it's a series of documents.

A. I can't identify the whole series.  I'm only

     seeing --

Q. We're going to scroll up.  Hang on.  We'll

     try not to go too fast for you.  Take a moment

     and read them if you would like.

A. I can't read them while we're moving.

     The documents continue to move, so, it's

     not possible to read them.

Q. It's not still right now?
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A. It is at the moment.

Q. All right.  Why don't you read and let me

 know when you get to the bottom of the page,

     and we will scroll up again for you.

A. (Witness reviews document.)  I'm finished

     with this page.

Q. Thank you.

A. I finished with this page.

Q. Okay.

A. I'm finished with this page.

Q. Okay.  Do you recall this exchange of

     communications?

A. Generally.

Q. Do you recall having a meeting with

     Mr. Bush following this exchange?

A. I recall meeting with Mr. Bush.  I don't

know when it was relative to this exchange.

Q. Did you -- during that meeting, did you

     discuss the substance of these emails at

     that point in time?

A. Excuse me?  The office phone was ringing.

     Excuse me, what was your question?

Q. Do you recall meeting to discuss the

     substance of this email exchange at some
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     point in time?

A. I believe generally.

Q. Do you recall what was discussed at the

     meeting?

A. At least some of what was discussed, I

     recall.

Q. What do you recall, sir?

A. I believe we discussed the HeatSmart Program

       and the time frame for installations under

     that program and our efforts to undertake

     Mr. Bush's project and move that to completion.

Q. Did you resolve his concerns at that point

     in time during that meeting?

A. To my knowledge, I did.

MR. SARTINI:  Okay.  All right, Sue,

I'd like to mark that as Exhibit 11, please.

                         (Series of emails

                         dated 7/6/18 marked

                         Exhibit No. 11

                         for identification.).

Q. Mr. Lessard, I'm going to place another series

of emails before you.  Please take a moment

     and read them and then I'll ask you a few

     questions.
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          Let me know when you are at the bottom

     of the page.

A. (Witness reviews documents.)  I'm to the

     bottom of Item 3, and the rest is covered

     by the Zoom screen.

Q. Okay.  Hang on a minute.

A. I'm to the bottom of No. 3.

Q. Okay.  One moment please.

A. I'm down to the words "Michael Bush" or

     "Mike Bush," excuse me.

Q. Okay.  That should be the bottom, yes.

     Let's see, no, not yet.

A. I'm to the bullet that starts with the

     word "boiler," I have read to.

Q. Down to your signature line?

A. Yeah, down to my signature line.  Excuse me,

     my office phone range again.

Q. That's okay.

A. I have to push ignore so it will stop ringing.

Q. Mr. Lessard, do you recognize these emails?

     Do you remember them?

A. I recognize these emails.

Q. Do you agree with me that these were exchanged

prior to the installation of the geothermal
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     system, correct?

A. Prior to some aspects of the installation.

Q. Okay.  And you knew that at this point in

     time Mr. Bush was making loan payments on

     a system that hadn't been fully in place

     yet, correct?

A. I believe we knew that as of this

     correspondence.

Q. All right.  Did you express any concern to

     Mr. Bush about the fact that the system wasn't

       complete, but you knew that he was already

     making loan payments on it?

A. I don't recall.

MR. SARTINI:  All right.  Let's mark

     that as Exhibit 12, please.

                         (Series of emails dated

                         8/27-28/18 marked

                         Exhibit No. 12

                         for identification.)

Q. Mr. Lessard, I'm going to place another series

       of emails before you and ask you to take a

     look at them.

A. Sorry, would you like me to read this?

Q. Sure, unless you're familiar with it.
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     Do you recall this email?

A. I have some recollection of this email.

Q. Can you tell me who Louise Sanders is?

A. She's an employee at Achieve Renewable Energy.

Q. Did Ms. Sanders advise Mr. Bush to apply for

     the $25,000 Mass Save heat loan, do you know?

MR. JEFFORD:  Objection to form.

A. I'm sorry.  I don't understand what the question

     is that's pending.

Q. Do you know whether Ms. Sanders advised Mr. Bush

     to apply for the --

THE COURT REPORTER:  Tom is frozen again.

MR. JEFFORD:  Let's wait until he comes

     back.

THE COURT REPORTER:  Can you repeat the

     question from the beginning, Tom.

MR. SARTINI:  Can you hear me now?

THE COURT REPORTER:  I can.

Q. Mr. Lessard, did Louise Sanders advise

     Mr. Bush to apply?

THE COURT REPORTER:  You're frozen. Tom,

     you froze again.

MR. SARTINI:  Am I back?

THE COURT REPORTER:  You're back.
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MR. SARTINI:  My apologies.

THE COURT REPORTER:  Tom, you're frozen

     again.

       (Brief pause.)

Q. Mr. Lessard, did Louise Sanders advise Mr. Bush

to apply for a $25,000 Mass Save heat loan?

MR. JEFFORD:  Objection to the form.

A. No.

Q. Okay.  Do you see in the email that we just

     put up, actually, I'm not going to put it

     back up again.

          Do you recall that Mr. Bush informed

       Ms. Sanders that he was scheduled to close

     on a loan?

A. No.

Q. Okay.  So, you don't remember the substance

     of this conversation, of the issues of a

     Mass Save loan?

A. It's not that I don't recall.  It's just

     my response is no.

Q. Okay.  Well, what do you recall about

     Mr. Bush taking a Mass Save loan?

A. It's a very general question.  Is there any

     way you could be more clear?
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Q. No, there isn't, actually.  That's pretty

     clear.

          What do you recall about him taking a

     loan through Mass Save for $25,000?

A. I recall that he was interested in that

     financing and that he went through the

process to obtain that loan through a bank.

Q. So, you knew he was doing that, and this was

before the system had been fully functional,

     and, frankly, it wasn't fully installed,

     correct?

A. No.

Q. Okay.  Mr. Lessard, do you recall Mr. Bush,

     through me, had sent what is called a

     93A notice and demand letter?  Do you

     recall receiving that?

A. Yes.

Q. Okay.  And do you recall responding to that

     same letter?

MR. JEFFORD:  Objection to the form.

A. I do not recall Achieve responding.

Q. All right.  Let me rephrase it.

          Do you recall a response was created

     on behalf of ARE?
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A. Yes.

Q. All right.  Do you recall within that letter

there was any discussion or response to the

 issue that Mr. Bush had taken loans relative

     to this particular project through Mass Save?

A. I believe that the response speaks for itself.

Q. Do you recall specifically that the response

     indicated that any hardship that Mr. Bush may

have incurred was of no consequence to ARE,

     do you recall that?

A. I would have to review the document.

Q. Well, let's pull it up then.

A. Would you like me to review the entire

     document?

Q. We are just going to address -- I don't

     want to waste any time with you, Mr. Lessard,

     unnecessarily, so, we'll just bring you

     to the section that we're referring to.

A. Are you going to indicate what section I

     should be reviewing?

Q. I believe it starts with the word "Moreover."

     I'll read it to you, and you tell me if

     I've read it correctly.

          "The fact that Mr. Bush made three payments
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     before the system was completely installed on

     a no-interest where he controlled the closing

 date of the loan is of no consequence here."

          Were those your words.

MR. JEFFORD:  Objection to the form.

A. Those are the words in the response.

Q. Do you agree with them?

A. Sorry, I'm not seeing on the screen where

     the section is that you've read to me.

Q. Above where it says "Settlement Offer,"

     it's the second to last sentence.

A. Oh, okay.  There is more than one "moreover"

     on this page.

Q. I'm just talking about that particular

     sentence.

          Do you agree that the fact that there

     was a loan made was of no consequence to ARE?

MR. JEFFORD:  Objection to the form.

A. Yes.

Q. Did you see anywhere within this letter any

     indication or acknowledgment that Louise Sanders

was the one that told Mr. Bush to apply for

     that loan?

MR. JEFFORD:  Objection to form.
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A. I don't recall the document in that

     specificity.

Q. Okay.  Since Mr. Bush's project --

MR. JEFFORD:  I'm sorry to interrupt you,

     Tom, are you done with the document?

MR. SARTINI:  Oh, I'm sorry.  I apologize,

     I am. Mark that as Exhibit 14, please.

THE COURT REPORTER:  Hold on one second.

     Tom, what was 13?

MR. SARTINI:  I don't think I marked a

 13.  Oh, actually, 13 was the email between

Mr. Bush and Louise Sanders; my apologies.

                         (Emails dated 4/12/18 -

                         5/23/18 marked

                         Exhibit No. 13

                         for identification.)

                         (93A Demand and Notice

                         dated 4/9/19 marked

                         Exhibit No. 14

                         for identification.)

THE COURT REPORTER:  So marked.

Q. Mr. Lessard, does ARE have any sort of policy

     or practice with respect to advising customers

     when to apply for loans?
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A. No.

Q. Have they ever?

A. I don't believe so.

Q. Okay.  Currently, does ARE have any practice

with regards to advising customers to apply

     for loans that it knows of that may be

     available to them?

A. Could you repeat that?

Q. Sure.  Does ARE currently recommend or advise

 customers about potential or available loans

     through various programs relative to the

     system that they are buying, currently?

A. We don't advise relative to loans, but we do

 make -- we do identify that they might exist

     and should be investigated.

Q. Okay.  How do you do that, sir?

A. How do we communicate that?

Q. Yes, thank you.

A. Through normal means, you know, discussion

     or correspondence.

Q. Does Louise send out emails to the customers

     after they have signed on to say, Hey, by the

     way, you might be eligible for this particular

     loan or savings availability?  I mean, is that
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     something that she normally does?

A. The question was relative to this point in

     time, correct?

Q. Correct, currently.

A. No.  I don't believe so.

Q. Okay, thank you.

          Mr. Lessard, I'm going to turn your

 attention to an email dated September 1st of

     2018, and we are going to pull it up

     momentarily.

A. (Witness reviews document.)

Q. Have you had a chance to review that, sir?

A. Oh, I didn't know you had asked me to.

     Yes, I have.

Q. Okay.  Do you recall receiving this email?

A. No.  I don't recall receiving this email.

Q. Do you recall the incident described in

     this email?

A. Yes.

Q. Okay.  And what did you do in response?

A. I spoke with Mr. Bush on the phone and we

     resolved the issue at that time.

Q. How was it resolved, sir?

A. I asked him to remove the face plate of
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     one or more thermostats and then confirm

     that the boiler is shut off and he did.

Q. Why was the boiler running constantly, if

     you know?

A. We were making use of the existing thermostat

       wiring and my staff did not disconnect the

wiring at the boiler at the time that they

placed the thermostats and that resulted in

     an error in the heating signal to the boiler.

Q. Okay.  Did you ever apologize to Mr. Bush

     for this error that was caused?

A. Yes.

Q. Okay.  And did you ever offer to compensate

     him for the losses associated with it?

A. I'm not aware of any losses.

Q. But that was a mistake on your company's

     part, correct?

A. It was.

Q. And you acknowledge that?

A. Is that a question?

MR. SARTINI:  All right, Exhibit No. 16,

     please.

                         (Email dated 9/1/18

                         marked Exhibit No. 16
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                         for identification.)

THE COURT REPORTER:  So marked.

Q. Mr. Lessard, the geothermal installation

     contracts with your residential customers

     include a provision about providing maintenance

     for 12 months after the start-up of the

     system, is that right?

A. Preventative maintenance for 12 months.

Q. Okay.  So, if an air filter needs to be

     replaced, is that part of preventative

     maintenance?

A. No.

Q. All right.  What is it determined to be, if

an air filter needs to be replaced, is that

     something separate?

A. Yes.

Q. Okay.  Where is that defined in the contract,

     if at all?

A. Which contract?

Q. The geothermal installation contract with

     the customer, does it define what maintenance

     is covered and what isn't?

A. You're asking in general?

Q. Yes.
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A. Can you specify a period of time?

Q. When Mr. Bush signed his contract in 2018,

     did it specifically say that air filter

     replacement is not part of regular maintenance?

A. I don't recall.

Q. I would like to direct your attention to the

     WaterFurnace installation manual, if I could,

     and I will put that up momentarily.

A. (Witness reviews document.)

Q. Mr. Lessard, we're going to take you to

     Page 50.

A. (Witness reviews document.)

Q. Are you familiar with this document?

A. I have read this document previously.

Q. Okay.

A. If you could just let me know when you get

     there, I'm going to close my eyes because

     the scrolling makes me motion sick.

Q. Okay, very good.  Mr. Lessard, are you familiar

     with Page 50, it's titled "Preventative

     Maintenance"?

A. Yes.  I see this page.

Q. And would you agree with me that that page

     explains the maintenance procedures that
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     should be performed on a geothermal heat

     pump like the one installed in Mr. Bush's

     home, right?

A. Yes.

Q. Between April of 2018 when the system was

 installed and April of 2019, did ARE perform

 any of these maintenance procedures that the

     manual specifies at Mr. Bush's property?

A. I'm sorry, could you repeat those dates?

Q. Sure.  From September of 2018 through April

     of 2019, did ARE perform any of the maintenance

 repeat procedures listed here in this manual

     at Mr. Bush's home?

A. Yes.

Q. Which ones did you do, sir?

A. Evaluation of the water coil.  We did change

     an air filter and evaluated the condensate drain

       and inspected and, if necessary, clean the

     air coil.

Q. When you say "we," who did the actual work?

A. Our field staff.

Q. Who was the field staff who did that work,

     sir?

A. I don't recall in this particular case.
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Q. Have you spoken to those people recently?

A. Have I spoken to my staff recently?

Q. Yes, about Mr. Bush's matter?

A. Not about Mr. Bush's matter.

Q. So, how can you be certain, sir, that they

       actually did that work if you didn't do it

     yourself?

A. Because it's our standard practice, and --

     it's our standard practice when we are at

     the site for these activities.

Q. That's a little bit different answer, sir.

       I'm asking if you have knowledge that this

     maintenance work was actually done at Mr. Bush's

     premises?

A. As I said, I've not spoken to my field staff

     about Mr. Bush's situation recently.

Q. So, as you sit here today, you don't know?

MR. JEFFORD:  Just let him finish his

     answer; thank you.

A. What I was saying was, as I said, I haven't

     spoken to my staff about Mr. Bush's situation

recently, and I don't recall specific field

     assignments from two years ago.

Q. Is it fair to say, as you sit here today, you
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       don't know whether or not that maintenance

was conducted at Mr. Bush's property, listed

     within that manual?

A. I believe it was.

Q. What's the basis for your belief, sir?

A. We were at the home and did certain adjustments

     to the system, and these other activities would

     have been typically contemporaneous with those

     adjustments.

Q. Do you remember when those adjustments were

     made?

A. October and November of 2018.

Q. Is there documentation that would reflect

       that that maintenance was done during that

     time period that you just described?

A. I don't recall if there is or is not.

Q. Is it a normal practice to document when

       maintenance is done at a customer's house?

A. Yes.  It's a standard practice to document.

MR. SARTINI:  Sue, I'm going to mark

       the WaterFurnace manual as Exhibit No. 17,

     please.

                         (WaterFurnace

                         Installation Manual
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                         marked Exhibit No. 17

                         for identification.)

THE COURT REPORTER:  So marked.

Q. Mr. Lessard, are you familiar -- strike that.

          I'm going to place a document before

     you, Mr. Lessard.  One moment please.

          Could you please review it and I will

     ask you a few questions.

A. (Witness reviews document.)  I have read it.

Q. Okay.  Are you familiar with this email?

A. It's an email I drafted.

Q. Okay.  Do you know who Jessica Louie is?

A. Yes.

Q. Who is she?

A. She's a client.

Q. In this email, about eight months after you

 installed the geothermal system at her home,

did you offer to perform the maintenance or

     did you tell her to do it herself?

A. I don't see any indication of the time frame,

     so, I can't answer your question.

Q. Okay.  Well, based upon the face of this email,

       does it appear that you told her to do the

     maintenance herself?
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A. It appears we explained how to do an air

     filter change.

Q. But it wasn't as if ARE or you were going out

 to do it for her, you told her how to do it,

     correct?

A. Yes.

MR. SARTINI:  Thank you, sir.  We'll mark

     that as Exhibit 18, please.

                         (Email dated 6/27/19

                         marked Exhibit No. 18

                         for identification.)

THE COURT REPORTER:  So marked.

Q. Mr. Lessard, do you know who John Metivier is?

A. I believe so.

Q. Who is he?

A. I believe he is a building official in Carlisle.

Q. Okay.  Do you have any concerns regarding

     him with regards to his competence or his

     integrity?

A. I don't know him well enough to have or

     not have concerns.

Q. So, you don't know him well enough to know

     whether or not he is knowledgeable in the

     areas in which he reviews and basically
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     professes over, correct?

A. I don't know him well enough to have an

     opinion.

Q. Do you have any reason to believe that

       relative to his handling or his assessment

of the handling of the project at Mr. Bush's

     property was accurate or not?

A. I don't know him well enough to have the

     basis for an opinion.

Q. Do you recall receiving a letter in March

     of 2019 from the building inspector?

A. Yes.

Q. What was nature of that letter, do you

     recall?

A. I would have to refresh my memory with the

     document.

Q. Do you recall anything about any issues with

     the licensing of a sheet metal worker in that

     letter, do you recall that?

A. I believe that that topic was included.

Q. Okay.  And what was the substance of that

     point in that letter, if you remember?

A. Actually, let me change, adjust my response.

 No.  I don't recall anything about licensure
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     of a sheet metal person.

Q. Or how about the permitting for sheet metal

     work, do you remember that?

A. Yes.

Q. All right.  And what was the substance of

     the building commissioner's point to you

     about that issue?

A. Well, I think the letter would stand for

       itself.  My recollection is that our sheet

     metal subcontractor had failed to obtain

     a permit for the work they did.

Q. Is it you're responsibility to make sure that

     your subcontractors pull permits?

A. No.  It's ultimately the responsibility of

     a licensed professional.

Q. So, you're not concerned if you're hiring

       subcontractors that don't pull permits for

     customer's homes?

MR. JEFFORD:  Objection to the form.

     Go ahead.

A. That's not what I said.

Q. I'm asking a different question, sir.

MR. JEFFORD:  Same objection.

Q. Are you concerned when a subcontractor hired
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     by ARE goes to a customer's property and does

     not pull a permit, a required permit?

A. Yes.

Q. And what action do you take after the fact

     once you've learned that a subcontractor,

       such as the sheet metal installer, doesn't

     pull a permit?

A. Require them to do so.

Q. Will you discontinue using that subcontractor

     or will you continue to use that subcontractor

     despite the fact that they didn't pull a

     permit?

A. In this hypothetical that you're putting out,

     I would say it depends on the set of

     circumstances.

Q. What is your belief in doing the right thing?

A. I believe it depends on the specific

     circumstances.

Q. Okay.  Do you recall whether there were any

electrical code violations at the property,

     Mr. Bush's property?

A. I don't know that I'm qualified to establish

     what a code violation is.

Q. Well, let me rephrase that.  Do you recall
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     whether or not the Carlisle building

     commissioner issued any violation for electrical

     code -- strike that.

Do you recall whether the Carlisle

building commissioner issued any violations

     associated with the electrical code at

     Mr. Bush's property during the project?

A. I don't believe the building commissioner

     did so.

Q. How about the electrical inspector?

A. I also do not believe the electrical inspector

     issued any notice of violation.

Q. Generally speaking, if a new customer calls

 you to troubleshoot an existing problem with

     the geothermal system, that it was either

       heating inadequately or inefficiently, how

     do you go about troubleshooting?  What is

     your process for troubleshooting?

A. What is our process for troubleshooting in

     general?

Q. Correct.

A. When available, access historical operation

     data through the WaterFurnace system and

compare the operational data to values that
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     would be expected.

Q. And if the system deficiency or problems

     that are found during the troubleshooting

     are the result of a particular subcontractor's

     work, how do you deal with that subcontractor

     relative to that deficient work?

A. I'm confused by your question.

Q. Okay.  If you're conducting some troubleshooting

     and it's determined that the problem was caused

 by one of the subcontractors that ARE hired,

     how do you then deal with that subcontractor?

A. Again, in the hypothetical that you're leaving,

     I would contact the subcontractor and ask them

     to be involved in the investigation and

     resolution of the issue.

Q. Well, do you inform your customer of a

problem that was caused by a subcontractor,

     hypothetically?

A. It would depend on the circumstances as to

       whether that was necessary or appropriate.

Q. Okay.  Do you know who Bill Wenzel is?

A. Generally.

Q. Have you ever met him?

A. I don't think that I have met him.
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Q. Are you familiar --

A. If I have, it would have been briefly.

Q. Okay.  Where do you think you would have

     met him?

A. Perhaps at a Geothermal Professional Association

     event.

Q. Are you familiar with his reputation, generally

     speaking?

A. No.

Q. And what do you know of him in terms of what

     he does for a business?

A. My understanding is they install heat pump

     systems.

Q. Are you familiar with the fact that Mr. Wenzel

     and his company documented that the geothermal

loops that ARE installed in Mr. Bush's home

     are too shallow?

A. No.

Q. You don't know that?

A. I don't know that to be what Mr. Wenzel has

     documented.

Q. Have you read through any of the documents

 that Mr. Wenzel produced in this litigation?

A. I've read through several of the documents
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     in the past couple of weeks.

Q. Do you recall what you read of Mr. Wenzel's

     in the past several weeks?

A. No, not specifically.

Q. Do you know whether or not ARE left Mr. Bush's

system with insufficient return air ducting

     in his home?

A. No.  I do not know that.

Q. Do you believe that it was sufficient as

     installed?

A. My understanding was that it was sufficient.

Q. Do you believe that the geothermal heat pump

 that ARE installed is of sufficient capacity

     for Mr. Bush's home heating load?

MR. JEFFORD:  Objection to form. Go ahead.

A. Given what I know today, it is not.

Q. Why is it not, sir?

A. Because the heating load for the structure is

 greater than anticipated in the proposal and

     calculated in the original Manual J.

Q. When did you first know that, sir?

A. I'm not sure.

Q. All right.  Can you describe for me what

     is meant by heating load of a home?
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MR. JEFFORD:  Just a clarification, are

     you asking just generally, or Mr. Bush's home?

MR. SARTINI:  I'm just generally speaking.

A. That's a term of art that refers to the

 peak heating and cooling load as calculated,

     typically as calculated under specific

conditions as calculated by a standard, one

     or more standard protocols.

Q. So, when you were designing and ultimately

 installing the heating or cooling system for

     a home, it's important to calculate the home's

     heating and cooling loads accurately, correct?

A. Yes.

Q. Why is that, sir?

A. Because it's a component in the design of

     other parameters for the system.

Q. Okay.  And in this case, the task of calculating

     the heating load was outsourced, you didn't do

     it yourself, right?

A. That's correct.

Q. All right.  In the original contract, it

     indicates that the heating load of Mr. Bush's

     home was 49,900 BTU's per hour.

          Do you remember that, sir?
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A. I recall that being an estimate in the proposal.

Q. All right.  Are you familiar with the

     Manual J calculation reports?

A. In general or specifically?

Q. In general.

A. Yes, I am.

Q. All right.  I'm going to place some documents

 before you and I would like you to just take

     a quick look at these.

A. (Witness reviews document.)

Q. Actually, take your time in looking at these

     three reports, and I'll ask you some questions.

A. Could we start at the top?

Q. Yes, hang on.  There we go.

A. (Witness reviews document.)  Okay with this

     page.

Q. Okay.

A. All right.  I have reviewed this, and I

     have reviewed this.

Q. Okay.  Are we at the end yet?

Mr. Lessard, we placed before you

     three different Manual J calculation reports,

     correct?

A. Yes.
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Q. And these were with reference to Mr. Bush's

     home?

A. Yes.

Q. But they have three very different heating

     load calculations or assessments on each

     one of them, correct?

A. The results are different.

Q. Why?

A. Because of input parameters.

Q. Such as?

A. Air infiltration rate.

Q. Anything else?

A. I'm sure there are a significant number of

     inputs to a Manual J calculation and very few

       of them can be discerned by the pages that

     I was provided.

Q. What do you believe that the heating load

     of Mr. Bush's home truly is?

A. Given what I know now?

Q. Yup.

A. Somewhere in the 60 thousands.

Q. Okay.  Because the original estimate was

     49,900, that was what was estimated, correct?

A. In the original proposal, yes.
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Q. Right.  And then in these reports, we have

     one at 51,00 and another at 68,000 and another

     that's way up at 94,000.

          How do you reconcile that?

A. The 94,000, approximately 94,000 BTU result

was the initial presentation by HVAC Design

Pros that I, as I said earlier, questioned

     and asked them to recheck.

          The 51,000 approximately heat load is

     based on is their revised heating cooling

     load analysis.

          And the approximately 68,000 BTU an

hour analysis has one parameter change that

     Mr. Metiever requested.

Q. Okay.  Mr. Metiever, in fact, he rejected

the first Manual J report that you provided

     to him, did he not?

A. No.  I don't believe it was rejected.

     He asked for a revision.

Q. Well, if he's asking for a revision, that

     means that he didn't accept it, correct?

A. No.  I don't believe that's true.

Q. Didn't he tell you that he thought that the

first report was unrealistic based upon the
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     numbers?

A. I don't recall exactly what he said.  He did

     ask for a revision.

Q. Okay.  How -- with respect to the WaterFurnace

       7-series geothermal heat pump, what is the

rated capacity for that particular pump at

the time that it was installed in Mr. Bush's

     house?

A. That's not a published value.

Q. Do you know if it's not published?

A. Not specifically.  It's part of a modeling

     calculation.

Q. Okay.  Have you ever conferred with

     WaterFurnace about what the pump is rated

     for?

A. Yes.

Q. And what did they say?

A. That the output of the equipment varies

     based on conditions.

Q. Did they say whether or not they thought that

     the pump that you installed in Mr. Bush's

     house was adequate to do the job?

A. I never discussed Mr. Bush's project with

     WaterFurnace.
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Q. You never asked, okay.

A. That's not what I say.

Q. Did you ask?

A. I never had a conversation whatsoever.

Q. But you didn't ask WaterFurnace about

     Mr. Bush's pump, particularly, correct?

A. No.

Q. Thank you.  Did you ever add any ducting

to Mr. Bush's heating and cooling system as

     part of the system at his house?

A. Again, our subcontractor did.

Q. Your subcontractor did, but, again, through

     ARE's contract or proposal with Mr. Bush,

     correct?

A. Correct.

Q. And was there new electrical wiring added

     into Mr. Bush's house from the circuit breaker

panel to the geothermal unit as part of the

     project subject to the proposal he signed

     with ARE?

A. Yes.

Q. And was there an excavation conducted across

Mr. Bush's driveway to lay pipes as part of

     the project?
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A. Yes.

Q. Is the depth of pipes that you lay horizontally

     between the loops in the ground and the pipes

 in the house important to the performance of

     a geothermal system?

A. Not particularly.

Q. No.  So, the depth and the length don't matter?

A. Specifically relative to Mr. Bush's house or

     in general?

Q. We'll start in general first.

A. If you're asking me for any possible length

       and any possible depth, then the answer is

     yes.

Q. It does matter?

A. In the hypothetical you're presenting,

     for any possible depth and any possible

     length.

Q. Okay.  And lend let's go to Mr. Bush's

     house, did the depth and length matter

     at his house?

A. No.

Q. Why not?

A. Because the depth is appropriate and the

     length is determined by the distance from
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     the borings to the home.

Q. Okay.  Do you know what permits were needed

     to be applied for and pulled for this particular

     project at Mr. Bush's house?

A. Yes.

Q. What were they, sir?

A. It was a Board of Health approval which may

       not have been an actual formal permit, the

     electrical permit and the ducting permit.

Q. And in your opinion, who is responsible

     for pulling the permits?

A. The licensed entity.

Q. Meaning the subcontractors?

A. When they're the licensed applying entity,

     sure.

Q. Okay.  I'm going to draw your attention,

     if I could, to an email, I think this was

     previously marked as 13, if memory serves

       me right, from May 22nd, from Ms. Sanders.

          Hang on one minute, please.

A. I have read what's on the screen.

Q. Mr. Lessard, the lower half indicates that

 Ms. Sanders emailed to Mr. Bush that we will

     be applying for the permit, referring to
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     ARE, correct?

A. Referring to ARE, generally, sure.

Q. Right.  And that was the representation that

     she made to Mr. Bush, correct?

A. Her words stand for themselves.

MR. SARTINI:  Yup, okay.  I'd like to

     mark that.  Oh, that's already been previously

     marked as Exhibit 13.  That's fine, we'll

     move on.

Q. I place a series of emails before you,

     Mr. Lessard, from August of 2018.

A. (Witness reviews documents.)

Q. Mr. Lessard, please read this email to

     yourself.

A. (Witness reviews documents.)  I'm to the

     bottom of Item 3, I have read.

Q. Okay.

A. I have read to the bottom of Item 3, the

     lower 3 on the screen.

Q. The lower 3, all right.  Slide it all the

     way down.

A. I have read to Mr. Bush's signature line.

Q. Okay.  Do you recall this email?

A. Yes, generally.
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Q. Did you respond to this email in writing?

A. I don't recall.

Q. Do you recall responding to Mr. Bush in

     any form?

A. Well, the document scrolled down to a section

     I hadn't been shown previously which includes

     a response from me, I believe.

Q. Okay.  And how did you leave it with Mr. Bush

     at that point in time?

A. At that point in time, the time of the response,

     the response stands for itself.

Q. Okay.  You have nothing to add to it beyond

     what's there?

A. I don't believe so.

MR. SARTINI:  We will mark that as

     Exhibit No. 22, please.

                         (Emails dated 8/28/18

                         marked Exhibit No. 22

                         for identification.)

THE COURT REPORTER:  So marked.

Q. All right.  Mr. Lessard, I'm going to bring

     up a letter from the Carlisle building

     commissioner.

          Please take a moment and review that.
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A. I have reviewed the document.

Q. Okay.  Have you had a chance to review?

A. I just said I have reviewed the document.

Q. Thank you.  Do you recall receiving this

     document?

A. Yes.

Q. Did you have any follow-up conversation

     with Mr. Metiever following the receipt

     of this document?

A. I'm not certain.

Q. Well, what did you do with respect to the

     issue regarding the sheet metal permit?

A. Which issue do you refer to?

Q. In the first paragraph, it was determined

     that a sheet metal permit was not pulled,

     correct?

A. That's correct.

Q. Okay.  What did you do in response to that?

A. The document indicates what happened in the next

     paragraph.

Q. Okay.  I'm just curious to know what you did,

if you picked up the phone or if you called

     anybody?

A. Ahh, thanks for that clarification.  Yes, we
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       contacted Jonell Heating -- well, prior to

this letter -- let me revise my statement.

Relative to the letter that you're

asking me to look at, I don't recall doing

     anything after this Arpil 3, 2019 date relative

     to the ducting, the sheet metal permit, because

     the issues was resolved.

Q. Okay.  And there also was an issue relative

       to a trench permit, but it looks like that

     was also resolved, correct?

A. There was not an issue regarding the trench

       permit.  That's what the letter indicates.

Q. Why was it that a trench permit didn't need

     to be pulled?

A. Because the excavation was conducted in a

       manner that did not meet the definition of

     a trench.

Q. Because it didn't exceed 3 feet in depth,

     right?

A. In part.  There's more to the definition

     than that.

Q. What else is required for a trench permit?

A. I don't understand your question.

Q. What other conditions are required to give
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     rise to the need for a trench permit?

MR. JEFFORD:  Objection to the form.

A. The conditions defined in 520 CMR 14.

Q. Okay.  If you had had to have gone deeper

than 3 feet from Mr. Bush's property, would

     it have triggered the need for a trench

     permit?

A. Potentially.

MR. SARTINI:  All right.  I'd like to

mark this letter as Exhibit No. 23, please.

                         (Letter dated 4/3/19

                         marked Exhibit No. 23

                         for identification.)

THE COURT REPORTER:  So marked.

Q. Incidentally, Mr. Lessard, was a fine imposed

     upon Jonell Heating, Inc., to your knowledge,

     by the building commissioner in Carlisle?

A. I'm not aware of a fine.  They had to pay

     an additional permit fee.

Q. They paid the fee, not ARE?

A. That's correct.

Q. So, at the time that Jonell Heating, Inc.

was working at Mr. Bush's house, initially,

they were doing it without a permit, right?
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A. That's my understanding.

Q. How did they get caught, for lack of a better

     word, how did the building inspector know

 that someone was working there and not using

     a permit?

          That was a bad question let me rephrase

     that.  How did the building commissioner come

to learn that Jonell Heating did not pull a

permit, or ARE for that matter, relative to

     the HVAC work being conducted?

A. That's a compound question.  Would you be

     able to parse that for me, please?

Q. I just want to know how the building inspector

     learned that Jonell didn't pull a permit?

A. I'm not aware of how the building inspector

     came to that understanding.

Q. He never said anything to you?

A. I don't recall if he ever said anything to

     me.  I don't recall the specifics of how

       he came to understand that to be the case.

Q. Do you know whether any of the inspections

for any of the work conducted at Mr. Bush's

     property relative to the installation of

     the geothermal system failed?
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A. I don't know if the term failed is correct,

     but I know that the electrical inspection

     did not pass.

Q. So, if it didn't pass, that means it failed,

     right?

A. Well, not necessarily.  It depends on the

     regulatory definitions.

Q. Okay.  Why did it not pass?

A. My understanding is that an outlet for a

     condensate pump, the electrical inspector

 believed that that should be a GFI-protected

     outlet, and it was not, and some wiring

     between the ground source heat pump to

     the circulator pumps that the inspector

desired that to be an armored cable instead

     of a traditional cable.

Q. Mr. Lessard, do you have any idea how long

     that condition with the non-passing electrical

     work existed at Mr. Bush's property until

     it was inspected and determined to be the

     case?

A. No.

Q. It was for months, wasn't it?

A. I don't know.
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MR. JEFFORD:  Objection to the form.

Q. Okay.  Did you ever tell Mr. Bush that there

     was a problem with the electrical not passing?

A. No.

Q. Why not?

A. We were not aware.

Q. Well, you became aware at some point?

A. We did.

Q. Did you tell Mr. Bush when you became aware?

A. No.  Mr. Bush told us.

Q. Mr. Bush told you.  Is that his job to be

     telling you what passes and what doesn't?

MR. JEFFORD:  Objection to form.

A. I don't know what Mr. Bush's job is or not.

Q. Don't you think your own contractor, your

     subcontractor should have been the one to

     tell you that the electrical failed or

     didn't pass?

A. Yes.

Q. And why didn't they?

A. I'm not certain.

Q. Okay.  Are you aware that in the 93A response

       letter on behalf of ARE on the first page,

     it denies that there was any improper or
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     substandard or unpermitted or uninspected

       work?  Are you aware that that's what that

     letter says?

A. I don't have recollection of that letter

     to that degree of specificity.

Q. Were those your words?

A. The letter wasn't drafted by me.

Q. Did you review it before it got sent out?

MR. JEFFORD:  I'm going to object to

     attorney/client privilege.

MR. SARTINI:  Fair enough.  I will

     move on.

MR. BUSH:  So, I see that Sue requested

     a lunch break at 1 p.m.

MR. SARTINI:  Oh, are we at 1?

     Okay, we'll break here.

(Luncheon recess taken.)

CONTINUED DIRECT EXAMINATION

Q. (By Mr. Sartini)  Mr. Lessard, I wanted to

bring your attention back to, we are going

     to post an email from July 26th, of 2028 (sic).

THE COURT REPORTER:  What, 2028?

MR. SARTINI:  July 26th of 2018; I

     misspoke.
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THE COURT REPORTER:  We were in the

     future for a minute.

MR. SARTINI:  Yeah, just a tad.

A. (Witness reviews document.)

Q. Okay.  I ask you to take a look at this

     email and see if you're familiar with it.

A. I have reviewed it.

Q. So, Ms. Sanders told Mr. Bush in that email

     there would be no open trench, correct?

A. No.  That's not what it says.

Q. Okay, you're right.  She says, "The trench

     cannot be left open," is what she said,

     correct?

A. No.

Q. All right.  Then what does it say?

A. "A trench cannot be left open."

Q. "A trench cannot be left open," all right.

          And you testified earlier that there

 was no trench anyway, correct, at Mr. Bush's

     house?

A. That's my understanding.

Q. All right.  You said it was an excavation,

     I think, right?

A. Correct.
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Q. All right.  So, the excavation, was the

     excavation left open across Mr. Bush's

     driveway to your knowledge?

A. I didn't observe it, but I understand that

     it was.

Q. For how long, do you remember?

A. I do not recall.

Q. Do you remember when the excavation first

     came into being?

A. Approximately.

Q. Okay.  When was that sir?

A. In August, 2018.

Q. Do you remember what date in August?

A. Not precisely.

Q. Do you know for how many days the excavation

     was left open?

A. I didn't observe it, so, I don't know,

     specifically.

Q. Well, did anybody tell you how long it

     was left open?

A. Mr. Bush indicated it was left open for

     a week.

Q. A week.  Who was responsible for the safety

     associated with the trench or, excuse me,
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     the excavation?

A. Excavation safety is the responsibility of

     the party conducting the excavation.

Q. And who was that?

A. Gap Mountain Drilling.

Q. Did you ever have any conversations with

Gap Mountain Drilling about the excavation?

A. Yes.

Q. What did you discuss?

A. We discussed an obstacle to the excavation

     that resulted in a delay being able to

     complete the piping.

Q. Did you have any conversation with Gap Mountain

     Drilling about taking safety precautions

     around the open excavation?

A. Yes.

Q. What did you tell them?

A. They indicated to me that -- I did not direct

     their safety measures.  They indicated to me.

Q. What did they indicate to you, sir?

A. That they had isolated the trench with their

       equipment and caution tape, I'm sorry, the

     excavation.  I said "trench," which is

     inappropriate.
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Q. Did they ever send you any photographs

     reflecting that?

A. I don't recall seeing photos.

Q. So, do you have any knowledge besides their

     word that that actually happened?

A. Not that I recall.

Q. Do you recall talking to Gap Mountain Drilling

     about the Town requirements for a permit

     associated with a trench?

A. Did we?

Q. Yes.

A. Yes.

Q. I'm going to direct your attention to an

     email from Gap Mountain Drilling dated

     April 2nd of 2019.

                         (Email dated 7/26/18

                         marked Exhibit No. 24

                         for identification.)

Q. Mr. Lessard, please take a look at this

     email.

A. (Witness reviews document.)  I reviewed

     the document.

Q. Was this document made in relationship to

     Mr. Bush's premises?
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A. I don't believe so.

Q. Why would Gap Mountain Drilling send you

     information regarding the requirements of

     the Town of Concord when Mr. Bush lives

     in Carlisle?

A. I don't believe this was related to Mr. Bush.

Q. Well, I just asked you, and you said it was.

A. Actually, I said no, it was not.

MR. JEFFORD:  Objection to form.

     I think his testimony was I don't believe so.

THE COURT REPORTER:  That's correct.

     That's what I heard.

MR. SARTINI:  We'll mark that, please,

     as Exhibit No. 25.

                         (Series of Emails

                         marked Exhibit No. 25

                         for identification.)

Q. Mr. Lessard, who else do you recall dealing

     with in Concord that required a trench

     permit, do you recall?

A. No.  I don't recall, specifically.

Q. All right.  That can be marked as 25.

     We're going to put documents in front of you,

     emails from August 3rd of 2018.
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Q. Are you done reading the email, Mr. Lessard?

A. I'm not.

Q. All right.

A. I've completed reading the document.

Q. All right.  I would like to draw your attention

     to the fourth paragraph.

          It indicates "On Wednesday, ARE created

a large trench around our home and rendered

     half of our driveway unusable."

          Did I read that correctly?

A. That's what I read here.

Q. Okay.  How many more days after this email

 which is dated August 3rd did it take before

 the excavation was filled in so the driveway

     could be used?

A. I'm not sure.

Q. You indicated that it had been open for at

     least a week though, correct?

A. I believe I said it was approximately a week

       based on what Mr. Bush had said.  I didn't

     have access to that document.

Q. And there is an indication that "we,"

 meaning ARE would be back on Tuesday morning

     at 7 a.m. with a coring contractor and
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     the drillers.  Rob will also be there.

That was to fill it in, correct?

A. No.

Q. Did you see that below on August 3, Louise

     was the one who responded to Mr. Bush?

A. Well, I see that.  I just don't agree with

     your characterization of the sentence.

Q. Well, Tuesday, if the email was sent out on

 Friday, August 3rd, you'd agree with me that

     Tuesday would be the following Tuesday,

     correct?

A. I assume so.

Q. All right.  And that would bring it to

     August 7th, if my math is right.

          Do you agree with that?

A. I'll defer to your math.

Q. So, you would agree that either ARE or its

     subcontractors immediately filled in the

     excavation after being informed of a possible

     safety hazard, correct?

A. I'm sorry, I couldn't hear that question.

Q. Sure.  I said, you'd agree with me that ARE

     and its subcontractors didn't immediately

fill in the excavation for at least another
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     four days, correct?

A. It appears to have been approximately four days.

Q. So, the truth of the matter is whether it's

     a trench or an excavation, a hole or whatever

     you want to call it, this space was left

open that was approximately 3-feet deep for

approximately seven days, do you agree with

     that, sir?

MR. JEFFORD:  Objection to form.

Q. Do you agree with that, sir?

MR. JEFFORD:  Same objection.

A. I didn't personally observe the excavation,

     so, I can't say.

Q. All right.  But Mr. Bush had specifically

     informed you that he was concerned about

     safety and this opening in his driveway

 lasted for multiple days and was a potential

     safety hazard, were you aware of that?

A. I'm aware of Mr. Bush's correspondence.

Q. Okay.  You were aware of his concerns?

A. I'm aware of what was said in his

     correspondence.

Q. And his correspondence reflected his

     concerns, did it not?
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A. I think I would leave it to him to characterize

     whether his concerns are reflected in the

     document that he prepared.

MR. SARTINI:  Okay.  I'd like to mark

     this as Exhibit No. 26.

                         (Email dated 8/3/18

                         marked Exhibit No. 26

                         for identification.)

THE COURT REPORTER:  So marked.

Q. Okay.  Mr. Lessard, WaterFurnace is the

     manufacturer of the geothermal heat pump

that you have installed in Mr. Bush's home,

     correct?

A. Yes.

Q. Does WaterFurnace's website allow access

     to review the system's performance?

A. Which website do you refer to?

Q. WaterFurnace's Symphony website?

A. Yes.

Q. What kind of data of the system's performance

     is available to review online at WaterFurnace's

     Symphony website?

A. To us?

Q. To anyone who goes on the website and
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     accesses it.

A. Very substantially, depending upon who that

     person is.

Q. So, are you saying that some people have

     access to certain data, and others don't?

A. Yes.

Q. And why is that to your knowledge?

A. That's WaterFurnace's decision.

Q. What type of humidifier did ARE specify it

     would install for the geothermal at his

     house, do you remember?

A. The audio broke up.  Could you repeat that,

     please?

Q. Sure.  What type of humidifier did you or

     ARE specify would be installed in the

     geothermal system at Mr. Bush's house?

A. As I recall, a rotating disk humidifier.

Q. Okay.  And that was contained within the

     proposal that was given to Mr. Bush, correct,

       that that would be the type of humidifier?

A. I don't recall whether it's in the proposal

     or not.

Q. All right.  Do you recall receiving notice

       from Mr. Bush about humidity levels in the
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     house?

A. Not specifically.

Q. All right.  I would like to place a document

       in front of you dated November 28th, 2018.

A. (Witness reviews document.)  I have read

     the document.

Q. All right, very good.  Have you seen this

     document before?

A. I believe so.

Q. Okay.  And you're familiar with it?

A. Having just read it, yes.

Q. Okay.  When is the last time you read this

     document, sir?

A. About 60 seconds ago.

Q. Well, prior to 60 seconds ago, when was the

     last time you read it before then?

A. I don't recall.

Q. All right.  But Mr. Bush was putting you on

     notice that there was inadequate humidification

     in the property, correct?

A. That seems to be his impression.

Q. And what was your response to this email --

     well, let me rephrase that.

          Did you respond to this email?
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A. Yes.  Mr. Bush and I spoke about this email.

Q. And what did you say was the reason for the

     inadequate humidity in his house?

A. I would not characterize the humidity as

 inadequate, but to respond to your question,

     what I told Mr. Bush was that the WaterFurnace,

     equipment activates the humidifier based

     on a sensor in the master thermostat.

            That master thermostat happened to

      be in a room that Mr. Bush had closed off.

      The humidity there was in the range of a set

      point plus dead band, and I explained that

      if the humidity was lower in other parts of

     the house, that we could move the master

     thermostat to a new location.

Q. So, it was strictly the location of the

 thermostat that was, in your mind, the cause

     of these problems?

A. I didn't characterize this as a problem.

     The humidity of the master thermostat was

     near set point.

Q. Did you ever tell Mr. Bush that the cause

     of the humidity issue was the draftiness

     of his house?
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A. I don't recall if we had that discussion.

Q. Did you ever write it down somewhere?

A. I don't recall.

MR. SARTINI:  Okay.  I'd like to mark

 this letter -- this email as Exhibit No. 27,

     please.

                         (Email dated 11/28/18

                         marked Exhibit No. 27

                         for identification.)

THE COURT REPORTER:  So marked.

Q. Mr. Lessard, I'm going to pose a couple of

       screenshots that Mr. Bush had taken, and I

     would like you to take a look at them and

     then I'll ask you a few questions.

A. (Witness reviews photographs.)

Q. The first one is going to be from January 21

       of 2019 and the second is from January 2nd

     of 2020.

A. (Witness reviews document.)

Q. All right.  Mr. Lessard, what do you think

     explains why the system was failing to

     maintain adequate humidification on one

       day but appears to have maintained perfect

     humidification on another, even when the
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     unit is in the same location?

A. I can't speculate because we weren't involved

     in the project at this time.

Q. So, you have no idea?

A. That is not what I said, Attorney Sartini.

MR. SARTINI:  We will mark those as

     Exhibit 28, thank you.

                         (Screenshot photos

                         marked Exhibit No. 28

                         for identification.)

Q. I would like to show you a couple of photographs

     that will be marked as Exhibit No. 29.

A. (Witness reviews document.)

Q. Mr. Lessard, have you seen these photographs

     before?

A. I have not.

Q. Do you have any idea what they depict?

A. You're asking me to speculate.

Q. I just want to know if you know what

     they're depicting?

A. I don't want to speculate on photos that I

     don't know the origin of.

Q. Okay.  Well, I'll represent to you that

these are from Mr. Bush's house.  Does that
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     help you?

A. No.

Q. Were you aware that the humidifier that

     ARE installed caused a musty smell throughout

     Mr. Bush's duct work?

A. At what point in time?

Q. Shortly after it was installed.

A. No.

Q. Are you aware that the cause of the smell

was from microbial contamination caused by

the humidifier spilling water into the duct?

A. I'm not aware of that.

Q. Are you aware that it was recommended that

the rotating disk-type humidifier be removed

     and replaced with a steam-type humidifier

     to solve the problem?

A. I'm not.

Q. Have you ever conferred with anyone from

     Basnett Plumbing and Heating?

A. No.  I have not.

THE COURT REPORTER:  What was the name

     of the company, Tom?

MR. SARTINI:  Basnett, B-A-S-N-E-T-T.

     We will mark those photographs as Exhibit 29.
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                         (Photographs marked

                         Exhibit No. 29

                         for identification.)

THE COURT REPORTER:  So marked.

Q. I'd like to place an email in front of you,

     Mr. Lessard, from November 15th of 2019.

     Please take a look.

A. I've read the document.

Q. All right.  In the second paragraph, it

       indicates from this particular vendor that

     it was their opinion that "The drum-type

       humidifier that Mr. Bush currently had was

       prone to mineral, mold and bacteria buildup

     over time since water remains stagnant in

     the water pan.

They also have a tendency to leak

 water and rust out at or near the duct work,

 in addition, as the heat pump produces lower

     temperature output, it's unlikely the humidifier

     can atomize the water to produce adequate

     healthful humidity levels in your home,"

     referring to Mr. Bush's home.

          Did I read that correctly?

A. That appears to be what the document says.
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Q. Do you agree with that assessment?

A. No.

Q. Why?

A. It's not our experience that rotating disk

     humidifiers have a propensity for mold.

Q. Okay.  Are you aware that Mr. Bush did, in

     fact, follow that recommendation and replaced

     the humidifier?

A. I wasn't finished, Mr. Sartini.

Q. Oh, sorry, go ahead.

A. Please let me finish my responses.

Q. Sure.  I thought you were done; my apologies.

A. That's not the first time.

          We have not seen a tendency for

rotating-disk humidifiers to leak water and

     I don't believe we have encountered a situation

     where duct work rusted out.

So, I think there are a number of

     statements in the correspondence that I

     either disagree with or do not understand

     the context of.

Q. Are you done now?

A. I am, sir, thank you.

Q. Okay, great; thank you.
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          Are you aware that Mr. Bush did, in

 fact, follow that reccomendation and replace

 the humidifier with a steam-type humidifier?

A. I have no knowledge of whether that occurred

     or not.

Q. Are you aware that he has had no problems

     whatsoever with the humidifier since it's

     been replaced?

A. I have no knowledge of conditions at the

     house after we were not allowed to enter, so,

     I have no opinion on that.

Q. Okay.  Do you know what the optimal relative

       humidity level for Mr. Bush's house should

     be?

A. I don't know that there's an optimal level.

Q. Or a range?

A. At homes in general, we typically see

     humidity levels as comfortable around

     35 percent or 40 percent.

MR. SARTINI:  Okay.  Sue, I'd like to

mark that email as Exhibit No. 30, please.

                         (Email dated 11/15/19

                         marked Exhibit No. 30

                         for identification.)
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THE COURT REPORTER:  So marked.

Q. Sir, I would like to direct your attention

from Ms. Sanders to Mr. Bush dated August 3

     of 2018?

A. (Witness reviews document.)

Q. Sir, take a look at this and tell me if you

     have seen it before?

A. I'm seeing a partial document.  Is there

     something in particular?

Q. Hold on.

A. I do not see a document from August 3, 2018.

Q. I think we are directing your attention to

     the August 2nd.  There you go.

A. So, let me understand.  Where you said

     August 3 before, you did not mean that?

       You want me to look at the August 2 entry?

Q. I think it starts with August 3, Mike.

     Show him the top half.

          So, it starts on August 2nd and the

reply is August 3.  He's right.  So, please

     read moving up.

A. I'm sorry, what?

Q. August 2, 2018, and then I'll ask you a

     question about it.
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A. Okay.  I have read from August to the bottom.

Q. Do you have an understanding as to why

     Mr. Bush was being charged an additional $780?

A. Because of site conditions.

Q. Well, because of what site conditions, the

     open trench?

MR. JEFFORD:  Objection to form.

A. There was no trench.

Q. Sorry, I have two people that spoke at the

     same time.  What was your response, sir?

A. That there was no trench.

Q. Oh, the excavation, excuse me?

A. So, is there a pending question?

Q. Well, was he being charged extra money from

     the excavation?

A. No.

Q. What was he being charged the $780 for?

A. Concrete coring.

Q. Why won't that already be included in the

     original proposal?

A. Two cores were included in the original

     proposal.

Q. All right.  So, why was extra required?

A. Because of site conditions.
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Q. Site conditions or errors made by the people

     doing the work?

A. Site conditions.

Q. Okay.  The site condition was what that

     required that extra work?

A. Bedrock blocking access to the intended location

     for the piping to traverse, bedrock or a

     boulder.  I don't know.  I didn't see it

     myself, so...

Q. You didn't see it yourself, so, you don't

     know?

A. No.  That's not what I said.

Q. You didn't see it, sir?

A. Would you like me to answer the question?

Q. Yes, please.

A. Okay.  What I said was it was blocked by

     bedrock, and then I corrected myself that

       it could also have been a boulder and that

     I did not see that.

Q. Okay.  Was this bill something that you had

     spoken to Mr. Bush about?

A. At any point in time?

Q. Well, start here.  In advance of the work

     being done, did you get his approval and
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     authority to do the work knowing that you

       were going to be billing him another $780?

A. That's what the correspondence you showed

     me does.

Q. Okay.  Sir, I'm going to place another

     document in front of you from August 10th

     of 2018.

A. (Witness reviews document.)

Q. Please read it and I will ask you a few

     questions.

A. I have read from August 10th to the bottom

     of that page.  Is that what you asked me

     to look at?

Q. Yes.  The message that goes to Louise and

     the response.

A. I have read that.

Q. It appears there was some sort of billing

     mix-up, was there not?

A. Perhaps.

Q. Do you recall responding to this yourself?

A. No.

Q. Okay.  Who normally handles the billing

     issues at ARE?

A. Louise Sanders.
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Q. All right.  Let's mark that as Exhibit No. 32

                         (Email dated 8/10/18

                         marked Exhibit No. 32

                         for identification.)

THE COURT REPORTER:  So marked.

A. I have read what's visible on the display.

Q. All right.  Was there a mistake made when

     Mr. Bush was billed a $150 application

     processing fee?

MR. JEFFORD:  Objection to the form.

A. No.

Q. Was that a fee that he owed?

A. No.

Q. Okay.  Then can you explain why was he

     billed the $150 application fee?

MR. JEFFORD:  Objection to form.

A. He was not billed the application fee.

Q. What was he billed?

A. Nothing for an application fee.

Q. Well, my question is a little different,

     sir.

A processing fee, was he billed a

     processing fee?

A. He was not.
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MR. SARTINI:  All right.  We'll leave

     that and mark that as Exhibit No. 33.

                         (Email dated 8/23/18

                         marked Exhibit No. 33

                         for identification.)

THE COURT REPORTER:  So marked.

Q. I'd like to go to an email dated October 31,

     2018.

A. (Witness reviews document.)

Q. Mr. Lessard, are you familiar with this

     invoice?

A. Yes.

Q. All right.  Do you know what the balance of

     1,320.01 refers to?

A. Yes.

Q. What was it?

A. That was a billing confusion resulting from

     Inner Bank deducting a fee from payments that

     were sent to us.  That fee totaled $1,320.01.

Q. Was that fee something that was attributable

 to the job that you were doing for Mr. Bush?

          Let me rephrase the question.  How did

     you handle that particular amount at that

     point in time, once you knew that?
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A. I wasn't aware of this until after this

     invoice.

Q. Okay.  Was it refunded money?

A. I'm sorry, what?

Q. Was this money that was refunded?  I guess

my question is why is it on the statement?

A. Due to a confusion in how Inner Bank sent

     payments.

Q. So, is it on the statement in error is my

     question, I guess?

A. It's on the statement accurately reflecting

the payments received, but does not reflect

that Inner Bank had deducted a fee from the

     payment.

Q. Who is ultimately responsible for that fee?

A. Oh, we are.

Q. Okay.  So, it's not something that gets

     passed on to Mr. Bush then, correct?

A. Not intentionally, no.

Q. Well, does it appear that's what happened

     by looking at this statement?

A. Does it appear that what happened?

Q. That that fee was passed along to Mr. Bush?

A. No.  It's not being passed on to Mr. Bush.
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     It's just here in error.

Q. Was there any discussion or email between

       either you and Mr. Bush or Ms. Sanders and

     Mr. Bush regarding this?

A. Yes.

MR. SARTINI:  Okay.  So, let's hold right

     there, and we will mark that as Exhibit No. 36,

     Sue, and we will go to an email dated

     November 2, 2018.

                         (Email dated 10/31/18

                         marked Exhibit No. 36

                         for identification.)

THE COURT REPORTER:  So marked.

A. (Witness reviews document.)  I have reviewed

     what's visible on the screen.

Q. It appears that Mr. Bush had notified Louise

     of this error, correct?

A. At least partially.

Q. All right.  And that was on October 31st and

 again on November 2nd, and he also indicated

     that this was the third instance where he

     has had some billing issues, correct?

MR. JEFFORD:  Objection to form.  Go ahead.

Q. Well, it says "This is the third instance
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in this project that I have had to spend my

     time correcting Achieve Renewable Energy

     billing errors," correct?

A. Well, you asked me a compound question,

     which would you like to me answer, sir?

Q. I'm going to read this.  On the third

     paragraph, Mr. Bush writes "This is at

     least the third instance in this project

     that I've had to spend my time correcting

Achieve Renewable Energy's billing errors."

          Did I read that correctly?

A. That is what the document says.

Q. Okay.  And it says, "Please reply with an

     acknowledgement and retraction of these

     latest billing errors and ensure there is

     no more going forward."

          Did I read that correctly?

A. You appear to have.

Q. This was sent to Louise and it was cc'd to

     you, correct?

A. That's what's indicated in the document.

Q. Did either one of you respond to that?

A. I believe we did.

Q. In writing?
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A. I believe so.

MR. SARTINI:  Okay.  Sue I'd like to

     mark that as Exhibit No. 35, please.

                         (Email dated 11/2/18

                         marked Exhibit No. 35

                         for identification.)

THE COURT REPORTER:  So marked.

Q. Do you know, Mr. Lessard, whether Ms. Sanders

     ever advised Mr. Bush whether the invoice

     statements and payment were corrected?

A. Regarding what?

Q. Regarding that statement we just looked at

     in Exhibit 36?

A. I believe she did.

Q. Do you know how she did it?

A. I believe she sent an email.

Q. Okay.  Do you recall seeing it?

A. Yes.

Q. Okay.  Do you remember what it said,

     specifically?

A. Not specifically.

Q. Okay.  Do you recall when it was sent?

A. Subsequent to Mr. Bush's email.

Q. Would you like to look at an email dated
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     November 14th, 2018?

A. Would you like me to review the entire

     document?

Q. Just review the top piece, please.

A. I have done that.

Q. Is this the email that you're referring to?

A. Yes.

Q. All right.  Were you copied on this?

A. I don't appear to have been.

Q. Do you know what the reference is to the

     electrical inspector?

A. I'm sorry, what's the question?

Q. Do you know what the reference is to the

     electrical inspector being scheduled to

     appear on November 20th?

A. I believe that's a reference to the

 scheduled date of the electrical inspection.

Q. Well, which inspection is it, the initial

     inspection, is it the final, do you have

     any idea?

A. I don't know that there was more than one

     in this instance.

MR. SARTINI:  Mark that as Exhibit 37,

     please.
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                         (Email dated 11/14/18

                         marked Exhibit No. 37

                         for identification.)

Q. Mr. Lessard, did Mr. Bush pay you in full

     for this project?

A. I'm sorry, your audio broke up, what was

     the question?

Q. Was ARE paid in full for this project, for

     Mr. Bush's project?

A. I believe so.

Q. Okay.  Now, do you remember at some point

       in time that there was an issue relative to

       grant payments coming from the Massachusetts

Clean Energy Center that Mr. Bush asked be

     sent to him instead of to ARE, do you

     remember that?

A. Yes.

Q. With was it your feeling that Mr. Bush

     intended to deny you payment?

A. Yes.

Q. Why do you think that, sir?

A. Because he had contracted with us for those

       payments to be paid to us and then without

     our knowledge or consent, tried to have
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     them redirected.

Q. Do you know whether or not Mr. Bush inquired

       about the grant money in an effort to make

     sure that the project was completed

     satisfactorily before you got the final

     payment?

A. I don't know that.

Q. But that's a possibility, is it not?

A. I suppose when we are speaking hypothetically

     anything is possible.

Q. All right.  Do you know if Mr. Bush contacted

 the CEC directly and asked them or -- strike

     that.

            Do you know whether or not the CEC

       advised Mr. Bush that he could not receive

     the grant money directly?

A. At any point in time?

Q. Yes.

A. It's possible.  I mean, I wasn't privy to the

     conversation.

Q. Do you know whether Mrs. Or excuse me

     Ms. Sanders was involved in attempting to

       make sure that the money was sent directly

     to ARE as opposed to Mr. Bush, and I'm talking
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     about the grant money, the grant payment?

A. I don't think that question properly

     characterizes events.

Q. Okay.  What would properly characterize

     the event, sir?

A. The Clean Energy Center contacted us and

     indicated that Mr. Bush attempted to redirect

 the funds and asked us if we understood that

     and that was acceptable, and we responded that

     we did not understand that, so, therefore, it

     was not acceptable.

Q. Okay.  Do you know, did Mr. Bush object to

     the CEC in that response?

A. I don't know what you mean.

Q. Did Mr. Bush accept the CEC's directive

     about how payment was going to happen?

A. I don't know.  I wasn't present for any of

the conversations that might have occurred.

Q. Do you know whether or not Ms. Sanders

     described Mr. Bush as being "ornery" in terms

     of dealing with the CEC on this issue?

A. I don't know.  It's possible.

Q. Okay.  Assuming that happened, do you think

     that would be insulting to Mr. Bush?
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MR. JEFFORD:  Objection to form.

A. I'm not privy.  Could I continue?

MR. JEFFORD:  Yes.

Q. Well, hypothetically, Mr. Lessard, if I

 said, Geez, I think you're ornery, would you

     be offended by that?

MR. JEFFORD:  Objection to the form.

A. No.

Q. Now, Mr. Lessard, by November 9th of 2018,

     Mr. Bush had notified you via email that

     the system was failing to adequately heat

     his home, do you recall that?

MR. JEFFORD:  Objection.

A. I recall correspondence with Mr. Bush.

     I don't specifically recall the content.

Q. Okay.  Let's pull up an email from

     November 9th, 2018.

A. I have read what's displayed on the screen.

Q. It appears that you made a site visit.

     Did you, in fact, do that?

A. I made multiple site visits to Mr. Bush's

     house.

Q. Well, this refers to one that would have

     been in and around November 9th, well, a
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little later than that, excuse me, probably

     November 15th, approximately, do you

     remember going out then?

A. At approximately that time, yes.

Q. Okay.  And what happened?  What transpired

     during that meeting?

A. As I recall, we discussed system operation

       and we discussed adjustments to the system

     and we discussed the ducting.

Q. Okay.  At that point in time, had you received

     the grant money regarding Mr. Bush?

A. Oh, I'm not certain.

Q. Would it surprise you that it was only a couple

     days before you received the grant money that

     you made an appearance for that meeting?

A. I don't recall when I received the grant

     money, so, I don't think I would be surprised.

MR. SARTINI:  All right.  I'd like to

       take a five-minute break at this point and

     we'll come back.

          (Brief recess taken.)

            CONTINUED DIRECT EXAMINATION

Q. (By Mr. Sartini)  Mr. Lessard, do you think

     that you were obligated to design and install
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a geothermal system in such a way, and this

 is in regard to Mr. Bush's project, that its

     performance meets or exceeds the requirements

     of the Mass Clean Energy Center's Ground

     Source Heat Pump Program manual?

A. Sometimes.

Q. And in what circumstances are you required

     to meet or exceed or not?

A. Well, the Ground Source Heat Pump Program

     doesn't exist any longer.

Q. Okay.

A. And, namely, when we participated in that

     program, we attempted to comply, whenever

     possible, with the program guidelines.

Q. How about with respect to Mr. Bush's property,

     specifically, are you required, or do you

     think that you were obligated to meet or

     exceed the requirements of the manual?

A. I believe we needed to meet the requirements

     in the program Manual J.

Q. Okay, thank you.  All right.

          I'd like to direct your attention to

     a screenshot from January 21 of 2019 and

     I'll ask you a question about it.
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A. (Witness reviews document.)

THE COURT REPORTER:  That last document

dated 11/9/18, is that going to be 38, Tom?

MR. SARTINI:  11/9, 38?  11/9/18 was

     Exhibit No. 40; thank you.

THE COURT REPORTER:  Okay, so marked.

                         (Series of Emails

                         dated 11/9/18 marked

                         Exhibit No. 40

                         for identification.)

Q. Okay.  Mr. Lessard, I'm going to represent

     that this screenshot, I think we may have

     shown this one before, was taken with Mr. Bush's

     WaterFurnace geothermal systems data on

     January 21st, 2019 at it looks like seven

     to nine p.m.

            In its Thermostat Summary section,

      do you notice any data that would indicate

     a deficiency in the system's performance?

A. I can't tell from the document as presented.

Q. And the Thermostat Summary in the top right

     corner, that doesn't tell you anything?

A. Not as presented.

Q. Okay.  How about in the Equipment Summary
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       section, do you notice any data that would

     indicate any deficiency in the system's

     performance down on the lower left?

A. Not as presented.

MR. SARTINI:  Okay.  We'll just mark

     that as Exhibit 44.

                         (Screenshot marked

                         Exhibit No. 44

                         for identification.)

THE COURT REPORTER:  So marked.

MR. SARTINI:  Thank you.

Q. Mr. Lessard, we're waiting to bring up another

     document for you to take a look at.

          All right. Take a look at those and please

     identify them.

A. You have scrolled through the document like

     a raid.  Is there someplace in particular

     that you would like me to refer to?

Q. I'm trying to find out where -- hang on a

     minute.

          Based on the documentation, can you

     tell what the total depth of the two bore

 holes that were drilled are or were supposed

     to be?
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A. Approximately 700 feet.

Q. So, that's 350 down and 350 coming back up

     for 700?

A. No.

Q. No.  Can you explain it then, please?

A. Explain my response to your question?

Q. I'll withdraw the question, it's all right.

          So, 700 feet is approximately what the

     geothermal loop length is?

A. No.

Q. Then what's your reference to the 700 feet

     then?

A. You asked me what was the total depth of

     the two borings.

Q. Oh, my apologies, all right, okay.

     And 700 feet for the two borings?

A. I said approximately yes.

MR. SARTINI:  All right, fine.

     We'll leave that as Exhibit 45, please.

                         (Letter with attachments

                         marked Exhibit No. 45

                         for identification.)

Q. Okay.  I'm going to show you the Mass CEC

     GSHP Program manual.
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A. (Witness reviews document.)

Q. Sir, I'm going to direct your attention

     to Page 11.

A. (Witness reviews document.)

Q. First and foremost, have you seen these

     documents before, are you familiar with them?

A. I have seen the program manual before.

Q. Okay.  And are you familiar with it?

A. Yes.  I haven't reviewed it in some time

     because the program ended.

Q. Okay.  So, I would like to direct your attention

 to Page 11, please, which should be in front

     of us now with the topic, "Well Requirements,"

     do you see that?

A. I see that.  Would you like me to read the

     section?

Q. Particularly at No. 8, it indicates that

     "Vertically bored closed loop projects

     must have a minimum depth of 150 feet per

12,000 BTU per hour of heating loads served

     by the system."

          Did I read that correctly?

A. Yes.

Q. And you are aware that you provided a Manual J
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       heating load report to the Carlisle building

commissioner for Mr. Bush's home that stated

     that the heating load was 68,226 BTU per

     hour, correct?

A. At any point in time?

Q. That was one of the three reports you had

     provided to the Carlisle building commissioner,

     do you remember that?

MR. JEFFORD:  Objection to form.

     Go ahead.

A. I don't believe I provided three documents

     to the Carlisle building commissioner.

Q. How many different reports did you provide?

A. I believe two.

Q. Okay.  Did one of those two reports indicate

     a load of 68,226 BTU per hour?

A. I believe so.

Q. Okay, all right.  For a home with that

     heating load, do the depth of loops that

you installed meet the minimum requirements

     of the program manual?

A. Could you repeat that question?

Q. Sure.  For a home with that heating load, do

     the depth of the loops that you installed meet
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     the minimum requirements of the program manual?

A. So, we're asking about a home in general?

Q. I'm asking about this home because it's

     specific, sir.

A. Okay.  That was not clear from your question.

     Could you rephrase your question in a way that

     I could understand it?

Q. Sure.  Regarding Mr. Bush's home with a

     heating load of 68,226 BTU per hour, with

     that heating load, do the depth of the

     loops that you installed at his home meet the

minimum requirements of the program manual?

A. Under the hypothetical, assuming that that's

the correct heating load, the answer would

     be no.

Q. And referring back to Mr. Bush's screenshot

       of the WaterFurnace heat pump data that we

     showed you momentarily, did the loop temperature

     of his system meet the best practice temperature

of a minimum of 32 degrees specified by the

 Mass Clean Energy Center in that same clause

     of their program manual?

A. That's unclear.

Q. The question is unclear or unclear as to
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     answer?

A. The answer is that the screenshot is unclear

     because it lacks context.

Q. Okay.  Do you know whether or not the loop

     temperature of Mr. Bush's system met even

     the minimum temperature of 30 degrees required

     by the Mass Clean Energy Center' manual?

A. No.  I do not know that based on the documents

 that you have provided as they lack context.

Q. Were you aware of the design and performance

     requirements in the Mass Clean Energy Center's

     Ground Source heat pump manual before you

     installed Mr. Bush's system?

A. Yes.

MR. SARTINI:  Okay.  We're going to mark

     that as Exhibit 46, please.

                         (Mass CEC GSHP Program

                         Manual marked

                         Exhibit No. 46

                         for identification.)

Q. Okay.  I'd like to place before you, sir,

     your signed primary installer agreement

     with the Mass CEC from August of 2016.

A. (Witness reviews document.)
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Q. Mr. Lessard, is that your signature on the

     bottom page?

A. It is.

Q. Okay.  So, do you agree that you signed

this agreement on or about August 19, 2016,

     correct?

A. That's how the document is dated.

Q. And that was approximately two years before

     you installed Mr. Bush's system, correct?

A. Approximately, yes.

Q. Okay.  If we go to the agreement, the first

       page of the agreement, I'd like to refer you

to the second collection of bullet points.

          And the third bullet point listed there

     says, "The primary installer has read the

     program manual."

          Did I read that correctly?

A. That's what the document says.

Q. So, you -- did you or did you not read the

 program manual before signing that agreement

     in 2016?

A. I did.

Q. Did you or did you not read the program manual

       before installing the geothermal system in
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     Mr. Bush's home in 2018 using a Massachusetts

     Clean Energy Center grant?

A. I think I answered that question.

Q. You did read it, yes?

A. Well, I just testified that I read it prior

     to signing it, and now you're asking me about

       a later date.  So, the answer is the same.

Q. What's the answer?

A. That I read it prior to signing this document.

Q. Okay.  Are you aware of whether or not you

admitted or denied your obligations to abide

     by that manual's requirements within your

     Answer to the Complaint?

A. I'm not aware.  I would have to review the

     Answer to the Complaint.

Q. Did you provide a copy of the program manual

       to each of your subcontractors on Mr. Bush's

contract as required by the agreement that

     you signed?

A. I don't recall.

Q. That is one of the requirements, is it not?

A. I would have to refer to the document.

Q. Did you ensure that Mr. Bush's project was

     designed and installed in accordance with
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     the specs set forth in the relevant application

     and that the project satisfied all the

     eligibility requirements set forth in the

     program manual?

A. Could you repeat that?  That was quite a

     long question.

Q. I know.  I'm happy to do so.

          Did you ensure that Mr. Bush's project

     was designed and installed in accordance with

      the specifications set forth in the relevant

      application that the project satisfied all

     eligibility requirements set forth in the

     program manual?

A. I believe so.

Q. Did you ensure that your employees and

     subcontractors performed their work on

     Mr. Bush's project in complete and full

     compliance with all applicable building

     codes and professional industry standards

 as well as in accordance with all applicable

     federal, all state and local laws?

A. To the best of my knowledge at the time.

Q. So, that's a yes?

A. The answer is what I said, "To the best
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     of my knowledge at the time."

Q. So, it's possible that could be a no,

     correct?

MR. JEFFORD:  Objection to the form.

A. It's a very general question, so, I leave

     open the possibility.

MR. SARTINI:  All right.  We're going

     to mark that as Exhibit No. 47, please.

                         (Agreement dated 8/20/16

                         marked Exhibit No. 47

                         for identification.)

Q. And I would like to pull up the Project

     Completion Form as the next exhibit.

A. (Witness reviews document.)

Q. Mr. Lessard, are you familiar with this

     document?

A. Yes.

Q. Okay.  Can you identify what it is?

A. It's a Residential and Small Scale Ground

Source Heat Pump Program Project Completion

     Form.

Q. Do you know what the purpose of the

     document is?

A. To document the line item cost of a project
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     that's been completed.

Q. I would like to direct your attention down

     to the bottom of the document, once we scroll

     down.

A. (Witness reviews document.)

Q. Can you identify the signatures at the bottom

     of the document?

A. Yes.

Q. Okay.  And whose signatures are on that?

A. Louise Sanders was signing for me and then

     apparently Mr. Bush's signature.

Q. Is there a reason why you didn't sign this

     document yourself?

A. May not have been present in the office.

     I don't really want to speculate.

Q. Okay.  Well, above your signature, it says

"By signing below, I, the primary installer

     identified above certify that from the

     installation of the ground source heat

     pump project at the above location the

     project has," and there is five bullet

points "has met all the requirements stated

in the program documents, has complied with

     all federal, state and local codes regulations
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and bylaws, has secured all required permits

and signatures, has installed equipment that

     meets the requirements of the program and has

     used the equipment identified in the application

     unless otherwise indicated above."

          Did I read that correctly?

A. I believe you did.

Q. Did Ms. Sanders have your authorization to

       sign this before putting your signature or

signing your name to the primary installer

     signature line?

A. I assume so.

Q. Did you give her the authorization to do that?

A. I likely did.

Q. Did you even review this document before she

     signed it?

A. I typically do, so, I expect that I did in

     this case.

Q. Do you have an independent recollection of

     actually doing it in this case?

A. Not at the moment.

Q. Did you -- well, do you normally read documents 

       that require your signature before signing

     them?
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A. Yes.

Q. At that point in time, did you have reason

       to know that the system that you installed

     didn't meet the requirements?

MR. JEFFORD:  Objection to the form.

A. No.

Q. So, as far as you knew, you met all the

     requirements?

A. Yes.

Q. Did you ever have any conversation with the

     Mass Clean Energy Center regarding the system

and whether or not it met the requirements?

A. That's a compound question.

Q. Well, to the best of your ability -- strike

     the question.

          Did you ever tell anybody at the Mass

     CEC that there had been any building violations,

     building code violations?

A. I don't recall.

Q. Is that one of the things that you have to

     notify them if there is one?

A. I'm not certain.

Q. Do you think that's something that you should

     know?
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A. Perhaps.  I had very open discussions with

     Mass CEC.

Q. How about the Mass CEC's published minimum

     requirements, did this project meet the

     published minimum requirements?

A. As far as I knew at the time that it was

     signed, yes.

Q. Are you familiar with the Mass CEC --

MR. SARTINI:  Before I leave that, I

     want to mark that as Exhibit No. 48, Sue.

                         (Project Completion Form

                         marked Exhibit No. 48

                         for identification.)

Q. Mr. Lessard, I place a document before you.

     I just represent this is the Mass CEC Contractor

     Code of Conduct.

A. (Witness reviews document.)

Q. Are you familiar with this document?

A. I have read it in the past.

Q. Okay.  Now, the installer agreement that you

signed back in August of 2016 obligates you

     to abide by this Code of Conduct, does it not?

A. I would have to refer back to the document.

Q. Okay.  When is the last time that you have
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     read this Contractor Code of Conduct?

A. I don't recall.

Q. Did you, in fact, read it?

A. Is that a question?

Q. Yes.  Did you, in fact, read it?

A. I believe I've read it.

Q. Do you know whether or not you engaged in

any acts listed in the documents prohibited

     activity section at Mr. Bush's home?

A. I'd have to review that list.

Q. So, as you sit here today, you don't know,

     correct?

A. As I sit here today, I'm aware of no

     prohibited activities that occurred.

MR. SARTINI:  Okay, thank you.  Could we

     mark that as Exhibit 49, please.

                         (Mass CEC Code of Conduct

                         marked Exhibit No. 49

                         for identification.)

THE COURT REPORTER:  So marked.

Q. Mr. Lessard, I would like to place before you

 a document.  It's an email from January 29th

     of 2019.

A. (Witness reviews document.)
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Q. Have you seen this document before, sir?

A. Yes.

Q. Okay.  And this is an email between yourself

     and Mr. Bush, is it not, about a proposed

     solution to some of his problems with his

     system, correct?

A. Yes.

Q. What were your -- strike that.

          What were the proposals that you were

     making for Mr. Bush?

A. I'm sorry, your audio was garbled.

Q. My apologies.  Within that email, generally

speaking, what proposal were you making to

Mr. Bush to resolve some of the problems he

     was experiencing?

MR. JEFFORD:  Just to confirm, it's dated

     January 10th 2019, is that what you're referring

     to, because I thought you mentioned a different

     date.

MR. SARTINI:  All right.  There's two of

     them, fair enough, one on top of another.

Q. So, let's start with the January 10th one,

     slide down to that so that he can see it,

     please.
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A. What we proposed is further down in the

     document.

Q. Were these the only proposals that you made

     to Mr. Bush?

A. At any point in time?

Q. At that point in time.

A. These are the proposals I made on the date

     of this email.

Q. Okay.  Did you make subsequent proposals?

A. We reiterated these proposals in another

     email.

Q. Within this particular email, you made four

     proposals for alterations, correct?

A. Yes.

Q. All right.  And your proposals were "To seal

     the existing ducting, to replace the register

       covers, to conduct air sealing in the home

     and to improve insulation in key areas."

          Did I read that correctly?

A. Yes.

Q. Were these all conditions that existed at

     the time that you viewed the house when

     you first went there?  Let me strike that

     question.
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          These proposals all have to do with

      the property, Mr. Bush's property, and not

       so much with the system that ARE installed,

     correct?

A. Correct.

Q. Were these items that should have been or

were expressed to Mr. Bush upon the initial

     review of the property?

A. No.

Q. In your initial site visit notes, do

     these four items appear anywhere within

     those notes?

A. Not that I recall.

Q. Okay.  Did you know that those were things

       that existed at the time that you did your

     initial site visit?

A. No.

Q. How long were you at Mr. Bush's house for

     that initial site visit?

A. I don't recall precisely, perhaps 90 minutes.

Q. Okay.  When you made this email, these four

     suggestions, how did you determine that

they would solve the problem or be adequate

     and effective?
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A. They're based on the findings of an energy

     audit we had conducted.

Q. Okay.  Did you ever test the air leakage

     rate of the ducting at Mr. Bush's home

     before, during or even after the project?

A. That may have been done as part of the

     energy audit.

Q. Do you know what the results of that air

     leakage rate testing was?

A. Which air leakage testing?

Q. Of the ducting, the duct testing?

A. I don't recall.

Q. Then can you explain to me, if you don't

     recall, and if you're not certain why it

      was actually done, why would you have told

     Mr. Bush in an email that sealing the ducting

 was one of the four steps to get the heating

     and cooling system that you installed

     to operate properly?

A. Because at the time of the email I was --

     I had reviewed the energy audit results

     much closer in time.  It's now been a

     period of years.

Q. Okay.  Were the four steps that you proposed
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     as a solution supported by a Manual J or

     other formal analysis or calculation?

A. I believe so.

Q. Do you know which one?  Do you know where

     they were supported?

A. Based on the documents that were discussed

     earlier today.

Q. Which ones, sir?

A. The Manual J that we've discussed, the

     Manual J reports today, and I'm referring

     to those.

Q. Okay.  That's what I wanted clarity on;

     thank you.  I guess I should ask this

     question.

          Is the design of ducting in a geothermal

     heating and cooling system important to

     the performance of the system?

A. Sometimes.

Q. Okay.  When is it not?

A. Well, obviously, for ground source heat

       pump systems that don't utilize duct heat.

Q. Is the volume and placement of ducting

important to a heating and cooling system's

     performance?
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A. I understand it to be.

Q. And why would that be, sir?

A. Because the ducting needs to support certain

     air flows and adequately deliver the air

     that the system moves.

Q. All right.  Is the ratio of supply air to

     return air ducting important to a heating

     and cooling system's performance?

A. Not necessarily.

Q. All right.  And why wouldn't it be?

A. Hypothetically, in general?

Q. Yes.

A. If a supply -- the available air flow and

     supply ducting can exceed return ducting

     capacity frequently if, depending on the

     internal static pressure, the ducting is

     designed to maintain.

Q. Okay.  How about the age or condition of

 ducting, is that important to the efficiency

     of a heating and cooling system's performance?

A. Sometimes.

Q. In what circumstances would it not be?

A. Again, when the ground source heat pump

     doesn't utilize ducting.
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Q. But, otherwise, it would be important?

A. It's a factor to consider.  The degree of

     importance, I guess, would vary.

Q. All right.  After the system was started

back up, Mr. Bush informed you in September

     of 2016 that the duct to the second floor

     bathroom had been disconnected from the system,

     do you recall that?

A. Could you repeat the time frame?

Q. In September of 2018, the duct to the second

 floor bathroom had been disconnected, do you

     recall that, at his home?

MR. JEFFORD:  Objection to form.

A. No.

Q. So, you don't recall going out there with

     your ducting technician to visit his home

     to determine where the disconnection was?

A. No.  At the time, it was not clear that

     there was a disconnection.

Q. Is it because you looked and couldn't locate

 a disconnection or you just didn't find one?

A. The primary explanation that Mr. Bush had at

the time was that the ducting was blocked.

Q. And what did that mean to you?
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A. We had a homeowner with significant knowledge

     of his home and I thought that we should

     evaluate whether the ducting was blocked.

Q. Did you subsequently hire an independent

     home energy efficiency auditor to examine

     Mr. Bush's home?

A. Yes.

Q. Do you remember when that was?

A. I believe it was in late November of 2018.

Q. And wasn't it the energy auditor who

 photographed and documented in his report to

     you that the duct was disconnected where your

 ducting technician had installed new ducting

     in the basement?

MR. JEFFORD:  Objection to form.

A. I don't know if that's specifically what

     the report says.

Q. And isn't that the straw that broke the

     camel's back, if you will, with Mr. Bush

     and he didn't let you back into his house

     once he knew that?

MR. JEFFORD:  Objection to form.

A. I don't have an opinion relative to Mr. Bush's

     thought process or feelings.
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Q. Okay, fair enough.  Now, ARE is a certified

     master pro dealer for WaterFurnace, is it

     not?

A. No.

Q. You're not.  Are you familiar with the

     installation manual from WaterFurnace for

the geothermal heat pump that you installed

     in Mr. Bush's home?

A. Yes.

Q. Okay.  I'm going to pull up the manual again,

     Exhibit No. 52.

THE COURT REPORTER:  Are you marking

     the last thing?

MR. SARTINI:  Yes, I am.  That will

     be Exhibit 50.

                         (Series of emails

                         dated 1/10/19 marked

                         Exhibit No. 50

                         for identification.)

THE COURT REPORTER:  So marked.

Q. Mr. Lessard, are you familiar with this

     installation manual?

A. Yes.

Q. And let's get to that paragraph.
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A. I'm going to close my eyes while you scroll.

Q. I'm sorry, yeah, go ahead.

          I would like to direct your attention,

     please, if you would under the "General

     Installation Information Continued," it says,

 "Duct System," do you see where it says that

     in the upper left corner?

A. Yes.

Q. Okay.  The last sentence of that first paragraph

       indicates that "Application of the unit to

     uninsulated duct work in an unconditioned

     space is not recommended as the unit's

     performance will be adversely effected."

          Did I read that correctly?

A. You could have.

Q. Okay.  If the manufacturer of the geothermal

heat pump you installed in Mr. Bush's home

     states that the unit's performance would

     be adversely affected, do you consider it

     to be fair to connect the unit to uninsulated

     duct work in Mr. Bush's unconditioned basement?

A. Yes.

Q. You think that's fair?

A. Yes.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

 

 

170

Q. Okay.  You didn't proposal insulating the ducts

as part of your proposed solution, did you?

A. I'd have to refer back to that document.

Q. Are you aware that Mr. Bush followed the

     manufacturer's instructions and insulated the

 ducts himself after your insulation project?

A. I'm not aware of anything that happened after

     we no longer had access to the property.

Q. I'm just asking whether you're aware, sir,

     and if you're not aware, that's fine.

          So, you never had an opportunity to

       check Mr. Bush's duct work after that point

       in time -- strike that.  That's not a good

     question.

          Is there a difference whether or not

     the system is connected to existing duct work

as opposed to new duct work for purposes of

     ensuring that it has the capacity to accommodate

       the air required for the unit application?

A. That was a long question.  Could you repeat

     that?

Q. Sure.  Let me refer you back to Page 7 of this

       particular manual.  I will do it that way.

A. Is this Page 7?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

 

 

171

Q. We're getting there, hang on.

          Okay.  Do you see the second paragraph

       in the upper left, it says, "If the unit is

       connected to existing duct work, check the

     duct system to ensure that it has the capacity

     to accommodate the air required for the

     unit application."

          Did I read that correctly?

A. I believe so.

Q. Do you know whether or not the duct system was

 checked by anyone from ARE to ensure that it

     had the capacity to accommodate the air required

     for the unit application?

A. It was checked by our subcontractor.

Q. And the subcontractor was whom?

A. Jonell Heating.

Q. And how do you know they did that?

A. Because they, after review of the ducting,

     indicated that we should have a certain

 amount of return air, and we then authorized

     them to do that.

Q. Okay.  And the last sentence of that same

     paragraph says, "All existing duct work

     should be checked for leaks and repaired
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     if necessary."

          Did I read that correctly?

A. You seem to have.

Q. Do you know whether or not Mr. Bush's

     system, or excuse me, the duct work in

     Mr. Bush's home was checked for leaks and

     repaired, if necessary?

A. I'm not certain.  We are not there.  I don't

     know if our subcontractor did or not.

Q. Do you think it's important that, whether

     it's ARE or the subcontractor that it's

     important to follow the manufacturer's

     installation instruction?

A. For the most part, the manufacturer training

     often contradicts the installation manual and

     it's presented as an updated requirement.

Q. So, if ARE or a subcontractor does not

follow the manufacturer's instructions, is

that still considered a proper installation?

A. As I said, the manufacturer provides updates

     and specific training relative to various

       activities which sometimes contradicts their

       own manual, and they instruct us to follow

     what they say in training.
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Q. So, you're relying on the training more so

     than the manual?

A. We're relying on the manufacturer's instruction

       which include the manual and the training.

Q. What if they contradict?

A. I just answered that.

Q. Okay.  I'm going to draw your attention back

to the signed proposal from April 3rd, 2018,

     please.

A. (Witness reviews document.)

Q. All right.  Mr. Lessard, I'm showing you Page 7

     from that proposal, and if you look down

here where it says the System Type, it has,

"Estimated Heating Cost," it indicates that

     you predicted it would cost Mr. Bush $1,186.47

to heat his home with the geothermal system

     that you installed.

          Did I read that correctly?

A. No.  You did not.

Q. That's not the prediction?

A. You characterized it as our prediction, and

     it's the prediction of purpose design software

     created by others.

Q. Okay.  Did you rely on that in making your
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       presentation of your proposal to Mr. Bush?

A. In part.

Q. Did you represent to Mr. Bush this is what

he could expect as a cost to heat his home

     using the geothermal system that you were

     going to install?

A. No.

Q. What did you represent to him?

A. We represented exactly what is said in the

model output that was provided, that it was

an estimate, and that real world experience

     might be different.

Q. Are you aware that it's actually cost Mr. Bush

     over $2,600 a month in electricity merely

     to just heat his home over the last 12 months

     with that system?

A. I'm not aware of that.

Q. Does that surprise you?

A. $2,600 per month?

Q. Correct.

A. I can't speculate on information from after

     when we had access to the property.

Q. Not per month, my mistake, over the past

     12 months, I misspoke.
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A. I don't understand the question now.

Q. If the cost of electricity was just over

 $2,600 for the year for 12 months, does that

     surprise you that it would be that high

     considering what was represented in the

     proposal that the annual heating costs

     should be around $1,186.47 for the year?

MR. JEFFORD:  Objection.  Sorry to

     interrupt.  Objection to form.

A. No.

Q. Would it have been costly to have done some

 alterations to the system that you installed

     versus just having Mr. Bush maybe try to

     figure out how to utilize the four suggestions

     that you made relative to the geothermal

     system to get it to operate more efficiently?

A. I'm sorry, I didn't follow that question.

Q. It wasn't a very good question.  I'm going

     to withdraw it; my apologies.

          Do you recall what suggestions the home

       energy auditor suggested within his report

     after he went into Mr. Bush's home and

     conducted the energy audit?

A. Generally.
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Q. What were they?

A. Reduction of the substantial air leakage,

       making changes to the ducting supply boots

     and register covers and insulation in

     multiple areas.

Q. What would the cost to Mr. Bush have been

     to do all of that work?

A. I don't know what the cost to Mr. Bush would

       be.  I know what the cost to us would have

     been.

Q. What would that have been, sir?

A. 10- to $20,000.

Q. I'm sorry, say that again?

A. 10 to $20,000.

Q. And how do you estimate that, is that

     strictly materials, is it labor?

A. Both.

Q. Who would you have expected to have paid

     for that?

A. We presented it in our correspondence to

     Mr. Bush that we were going to pay for,

     that there would be no cost to him.

Q. Is there some Massachusetts home MVP program

     that you would have expected to get paid from?
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A. Not necessarily.

Q. Do you recall seeing quotes from Bill Wenzel

     Heating and Air Conditioning to fix the

     geothermal system?

MR. JEFFORD:  Objection to form.

     Go ahead, sorry.

A. Some time ago.

Q. Okay.  Are you familiar with that document?

A. It would be best if I had it to review.

Q. Okay.  Then we'll pull it up for you, one

     moment.  It's 61.

(Brief discussion off the record.)

          (Brief recess taken.)

CONTINUED DIRECT EXAMINATION

Q. (By Mr. Sartini)  Mr. Lessard, I place before

     you a document that I'm going to represent was

     from Bill Wenzel Heating and Air Conditioning.

       It was his quotes relative to the suggested

     repairs to the geothermal system at Mr. Bush's

     property.

          Have you seen this before?

A. At some point in time.

Q. Okay.  Are you familiar with it?

A. Somewhat.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

 

 

178

Q. Okay.  On the first page, there are

       recommendations that are as follows, and he

has a number of different recommendations.

          Have you read through those?

A. In the past.

Q. Do you agree with or dispute those

     recommendations?

A. In their entirety?

Q. Mm-hmm.

A. I dispute them.

Q. You dispute all of them?

A. You asked me whether I disagreed in the

     entirety.

Q. I just wanted clarity.  And why is that, sir?

A. The -- we believe that the solution to

operational issues is best achieved through

     the steps that we proposed.

Q. And nothing more?

A. I don't understand what you mean.

Q. Outside of the steps that you propped, you

       don't think anything more besides the four

     steps that you proposed?

A. Those are the steps that we would believe

     were the first to be taken.
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MR. SARTINI:  Okay.  Thank you, sir.

A. We will mark this as Exhibit 61, please.

                         (Bill Wenzel full quote

                         marked Exhibit No. 61

                         for identification.)

THE COURT REPORTER:  So marked.

Q. Let's go to the Harland Electric estimate,

     please.

MR. SARTINI:  That will be Exhibit No. 62.

A. (Witness reviews document.)

                         (Harland Electric estimate

                         marked Exhibit No. 62

                         for identification.)

THE COURT REPORTER:  So marked.

Q. Mr. Lessard, have you seen this document?

A. In the past.

Q. You have had a chance to review Harland

       Electric's estimate for conducting repairs

     at Mr. Bush's property?

A. In the past.

Q. Similarly, do you agree or dispute the

     necessity of the work described in this

     estimate in its entirety?

A. In its entirety?
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Q. Yes.

A. Then I would dispute it.

Q. You dispute it.  Is there anything in there

     that you agree with?

A. Let me review.

Q. Go ahead.

A. (Witness reviews document.)  I'm not a

     licensed electrician, so, my opinion is

 limited, but I agree, I believe that Items 2

     and 3 in the first numbered list are correct.

Q. Okay.  Mr. Lessard, do you know who

     Susan Murcott is?

A. Yes.

Q. Who is she?

A. She's a client.

Q. Okay.  Did you install a geothermal system

     at her home in Swampscott?

A. Yes.

Q. Do you remember when that was?

A. Perhaps 2018 or 2019.

Q. Was that system intended to heat her entire

     home?

A. Yes.

Q. In the first year after start-up, how did
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     that system perform for Ms. Murcott?

A. It varied.

Q. Did Ms. Murcott or anyone else inform you

       that she had any problems with her system?

A. Yes.

Q. When was that, sir?

A. I don't remember a specific date.

Q. Okay.  Do you remember how you were contacted

     or notified?

A. Not specifically, but likely either telephone

     or email.

Q. Did you ever resolve those issues with

     Ms. Murcott's geothermal system?

A. We resolved a number of issues with her

     system.

Q. When was that, sir?

A. Over a period of time.  I would have to

     check my records.

Q. Did the fact that Mr. Bush brought this

     lawsuit affect your handling of Ms. Murcott's

     concerns with her geothermal system?

A. No.

Q. Would the emails that you exchanged with

     Ms. Murcott prove or disprove the answers
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     you just gave?

MR. JEFFORD:  Objection to the form.

A. I don't know.

Q. Do you know who Jessica Louie and Khan Satel

     are?

A. Yes.

Q. Who are they?

A. They're clients.

Q. Okay.  Did you install a geothermal heating

     and cooling system in their house in Wayland?

A. Yes.

Q. When was that?

A. I believe approximately 2018.

Q. Do you think that Jessica and Khan are happy

       with the work that ARE did in their house?

MR. JEFFORD:  I'm sorry, go ahead.

     Objection to the form.

A. It's my understanding that they are.

Q. Okay.  Did you know you left them and their

       newborn baby with no heat in the house for

     several days during the winter?

A. I do not recall.

Q. Did the geothermal system you installed in

     their home properly and efficiently heat
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     their house?

A. I believe so.

Q. Do you think that Jessica and Khan would

     agree with you on that point?

MR. JEFFORD:  Objection to form.

A. As far as I know.

Q. In fact, you sent the same energy auditor

     to their home that you sent to Mr. Bush's

     home, correct?

A. We may have.

Q. Are you aware that the energy audit report

       that you sent to Jessica and Khan indicated

that the ducting that you installed was not

       sealed at a very high air leakage rate and

was not adequately insulated, do you recall

     that?

A. No.

Q. Well, I'm going to pull up a document.

     It's the energy audit from Jessica and Khan's

     home.

A. (Witness reviews document.)

Q. Do you remember seeing this document, sir?

A. At some point in the past.

Q. When did you last see it to your recollection?
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A. I'm not certain.

Q. Okay.  Did you send an email to Jessica

     regarding the energy audit in response to

     receiving this audit report?

A. I may have.

MR. SARTINI:  Let's mark the audit

     report Exhibit No. 54, please.

                         (Audit Report marked

                         Exhibit No. 54

                         for identification.)

THE COURT REPORTER:  So marked.

Q. And we'll pull up the email that you sent

     to her.

A. (Witness reviews document.)

Q. Please take a look at this email.

A. (Witness reviews document.)

Q. Do you recall this email?

A. Generally.

Q. Did you offer to make any other alterations

     to Jessica and Khan's home?

A. I believe that we discussed alterations,

     but I don't have a clear recollection.

Q. Who was expected to pay for those alterations?

A. I don't recall.
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Q. Were you going to do it for free?

A. I don't recall.

MR. SARTINI:  Could we mark that as

     Exhibit No. 55, please.

                         (Series of emails

                         dated 1/21/19 marked

                         Exhibit No. 55

                         for identification.)

THE COURT REPORTER:  So marked 55.

MR. SARTINI:  Thank you.

Q. Mr. Lessard, do you know who Hal and

     Barbara Saltzman are?

A. I don't recall.

Q. You don't know who Hal and Barbara Saltzman

     are?

A. I don't recall who they are.

Q. From Boxborough, Massachusetts, does that

     ring a bell?

A. Perhaps.

Q. Did they sue you?

A. No.

Q. Did you sue them?

A. I believe there was a small claims collection

     action.
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Q. Did you ever -- strike that.

          Did Mr. And Mrs. Saltzman ever inform

       you of problems that they experienced with

     their geothermal system?

A. They may have.

Q. Did you ever resolve those issues with the

     Saltzmans?

A. I don't recall any unresolved issues.

Q. Do you remember receiving an email from

Mr. Saltzman in 2011 regarding their issues

     with your geothermal system?

A. Not specifically.

Q. Let's pull it up.

A. (Witness reviews document.)

MR. SARTINI:  It's an email from

April 5, 2011.  It will be Exhibit No. 59.

                         (Series of Emails

                         dated 4/5/11 marked

                         Exhibit No. 59

                         for identification.)

THE COURT REPORTER:  So marked.

A. I have reviewed this down to the words

     "Amount/level."

Q. Okay.  Scroll it up.
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A. You've gone past where I reviewed.

Q. Okay.  Slide it back down.

A. (Witness reviews document.) 

 Can you scroll up to "first-floor bedrooms,"

     the sentence that ends "first-floor floor

     bedrooms"?

Q. Sure, one moment.

A. I think that's the other way.

Q. Wrong direction.

A. Thank you.  I'm to the parenthetical statement

     that ends with "time" question mark.

Q. Does this refresh your recollection as to

 the dispute that you had with the Saltzmans?

A. No, not yet.

Q. Would you like to keep reading?

A. That's up to you.

Q. Well, let me ask you this question.  Do you

recall who initiated the small claim action

     with the Saltzmans?

A. I believe Achieve did.

Q. Okay.  And did the Salzmans counter sue or

make a counter small claim against Achieve?

A. I don't recall that, but it was ten years

     ago.
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Q. Do you recall whether Achieve was successful

     with their small claim action?

A. I believe we were paid.

Q. Do you recall whether or not the Saltzmans

     were successful with their counterclaim

     against Achieve?

A. Actually, my recollection is that the small

       claims action didn't actually go to trial.

     So, I don't know how to indicate success.

Q. Was there a settlement?

A. Again, this is ten years ago, but my

     recollection is there was some form of

     agreement reached.

Q. How often does Achieve go into small claims

     for actions against customers?

A. I think this is the only time.

Q. So, you're a little fuzzy on the recollection.

     Granted it was ten years ago, though.

          Okay.  Sir, I would like to turn your

       attention to the damages that Mr. Bush has

     suffered in this case.

          Mr. Lessard, I would like to bring up

 a table summarizing some of the damages and

losses that Mr. Bush sustained as a result
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     of this situation, and I want to ask you

     if you're familiar with it.

A. (Witness reviews document.)

Q. Mr. Lessard, have you seen this table

     summarizing Mr. Bush's damages?

A. In the past.

Q. You have.  I guess my question is do you believe

     or agree that ARE owes him some form of

compensation as a result of this situation?

MR. JEFFORD:  Objection to form.

A. No.

Q. You don't think you owe him anything?

MR. JEFFORD:   Object to the form.

A. That's not for me to decide at this point.

Q. Well, I'm just asking the question to see

     what you believe at this point?

A. I think you're asking me to speculate and

     I prefer not to.

MR. SARTINI:  Okay.  Could we mark that

     as Exhibit 63, please.

                         (Table marked

                         Exhibit No. 63

                         for identification.)

THE COURT REPORTER:  So marked.
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MR. SARTINI:  Thank you.

Q. Mr. Lessard, do you appreciate that Mr. Bush

in this case has answered and fulfilled all

     of your written discovery requests --

MR. JEFFORD:  Objection to form.

Q. -- in this lawsuit in compliance with the

     Rules of Civil Procedure?

MR. JEFFORD:  Objection to form.

A. I don't know or have knowledge of the

     Rules of Civil Procedure, so, I can't

     qualify the answer.

Q. Well, in turn, it seems that it took ARE

 months to produce documentation to Mr. Bush.

Do you have an understanding as to

     why it took so long?

MR. JEFFORD:  Objection to form.

A. As far as I know, documents were provided

     as soon as they were available.

Q. When did you first make them available?

A. That would have been -- documents would

     have been made available to our counsel.

Q. Well, my question is when were they made

     available to Mr. Bush?

MR. JEFFORD:  Objection to the form.
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A. When our counsel made them available.

     I'm not aware of dates.

Q. Do you know exactly what was produced to

     Mr. Bush?

A. I know what was produced to our counsel,

     and I assume they're the same.

Q. Mr. Lessard, did you copy out emails that

     you produced to counsel?

MR. JEFFORD:  I'm going to object.

     You're getting into attorney/client privilege.

MR. SARTINI:  Well, not exactly.

     I'm going to push.

                         (Emails marked

                         Exhibit No. 60

                         for identification.)

Q. I would like to show you an email that's

     been marked as Exhibit No. 60 and ask you

     if you're familiar with it, please.

A. (Witness reviews document.)

Q. Mr. Lessard, have you seen these emails that

     are in this form?

A. It's not clear what I'm looking at.

Q. Well, this was what was produced.  Is this

     the way that you gave it to your attorney
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     because we can't read it either?

A. As far as I know, this is how Microsoft

     Outlook created the pdf's.

Q. Do you have a way of correcting those

     emails that came in this form so that we

     could read them?

A. Not to my knowledge.

Q. Are there any IT people in your office who

     have the skillset to be able to do that?

A. We don't employ IT people in our office.

Q. Well, how do you read these emails if

     at all?

A. This is just how the pdf's are made.

Q. Well, sir, do you think it's fair to us

       that we receive emails in this format when

     we can't read them?

A. You received the emails in the format that

       Microsoft Outlook produces.  It's the only

     format that we have.  I don't see how to

     characterize that as fair or unfair.

Q. Do you know what these emails say yourself?

A. If I were to start at the top.  You're

     starting in the middle of the document.

Q. Can you please read that page for me and
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     tell me what it says?

A. It seems to have started mid sentence.

Q. Where do you know where a word begins and

     where one ends?

A. This is just how Microsoft Word output the

     document.  I don't know what else to say.

Q. I can read where it says "Thank you" and

     "Louise" at the bottom, but I can't read

     anything above it, and that's what I'm trying

     to find out what does it say?

A. Hmm.

Q. Would Louise know how to correct this?

A. I don't believe so.

Q. Would you be kind enough to go back and ask

       her for these emails because it looks like

it's associated with her to see if she has

a cleaner copy that she can provide to us?

A. You can make that request through my counsel

     and we will respond accordingly.

MR. SARTINI:  Well, if that's the case,

     we're going to suspend the deposition at this

     point in time pending what comes out of those

     particular emails.  Thank you.

MR. JEFFORD:  We don't agree to the
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     suspension because I think all the emails

       have been exchanged, and you have a lot of

     them, so...

MR. SARTINI:  Understood.

WHEREUPON:

         (THE DEPOSITION WAS SUSPENDED AT 4:41 P.M.)
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             I hereby certify that I have read the

     foregoing deposition transcript of my testimony,

     and further certify that said transcript is a

true and accurate record of said testimony.

 

 

                      Lawrence Lessard

 

 

            Signed under the pains and penalties of

     perjury this       day of                , 2021.
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 the Commonwealth of Massachusetts, do hereby
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     technology at the time and place therein
     specified;

          That the said proceeding was taken before
     me as a Notary Public at the said time and place
     and was taken down in stenotype by me;

          That the said proceeding was thereafter
     transcribed through computer-aided transcription,
     and that the foregoing transcript constitutes a
     full, true and accurate report of the proceedings
     which then and there took place;

 
That I am a disinterested person to

     the said action.

IN WITNESS WHEREOF, I have hereunto
set my hand and Notarial Seal this 17th day

     of May, 2021.

 

 

 
     My commission expires:     Susan M. McDermott
     June 22, 2023              Notary Public
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     CERTIFYING REPORTER.  UNAUTHORIZED PHOTOCOPYING
OF THE CONTENT CONTAINED HEREIN IS STRICTLY

     PROHIBITED.
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